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WESTERN DISTRICT OF LOUISIANA
TONY P. M9p~E,~LERK
BY____________

p PUTY LAKE CHARLES DIVISION

LIBER~FYMUTUAL INSURANCE : DOCKET NO. 04-2405
COMPANY

VS. : JUDGE TRIMBLE

DR. CL~ARKGUNDERSON, ET AL : MAGISTRATE JUDGE METHVIN

MEMORANDUM RULING

Beforethe Court is “First HealthGroup’sMotion for PermanentInjunction” (doe. #351)

whereindefendant,First HealthGroupCorp. (“First Health”) seeksapermanentinjunctionagainst

GeorgeRaymondWilliams, M.D., FrankW. Lopez,M.D., JosephTurk, D.C., andTheBarczyk

Clinic, a ProfessionalChiropracticCorp., Fayez K. Shamiehand Beutler-EnglandChiropractic

Clinic, defendant-providersin this lawsuit, and Lake Charles Memorial PhysicianHospital

Organization,Dr. R. DaleBernauer,England-MasseClinic, Dr. Kevin Gorin,andDr. Lynn Foret,

defendant-providersin CCNManagedCare, Inc. v. FayezShamieh,AMC, DocketNo. 06-519.The

relief soughtby First Healthis pursuantto theAll Writs Act’ andthere-litigationexceptionto the

Anti-Inju~ctionAct.2 Thepurposeof theinjunction is to precludethesedefendant-providersfrom

re-litigati~gin eitherastatecourtor anadministrativeagencytheissuespreviouslydecidedby this

Court whichare(1)whetherornot theFirst HealthProviderAgreementsarevalid andenforceable

becausethereare no prohibitions in the LouisianaWorkers’ Compensationlaw that preventa

U.S.C. §1651.

2 22 U.S.C. § 2283.
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providerfrom agreeingto chargeand receivediscountedratesfor the servicesthey provideto

occupatic~nallyill or injuredworkers,and(2) whetheror not First HealthGroup,Inc., asa group

purchasei~,orsuchagreementsofCCNareexemptfrom thenoticeprovisionsrequiredby Louisiana

Revised$tatute40:2203.1

Tl~eDefendant-providersopposethemotionmaintainingthat(1)aninjunctionagainstthese

providers~isprecludedby theUnitedStatesSupremeCourt’s Rooker-Feidmandoctrine,3(2) First

Healthca~motseekrelieffrom ajudgmentto which it wasnotapartyor enjoin entitiesthatarenot

apartyto this law suit, (3) there-litigationexceptionto theAnti-InjunctionAct doesnot apply,and

(4) any injunctionin favor ofFirst Healthshouldnot includenon-party“payors.”

PROCEDURAL HISTORY

Oili June3, 2009,theundersignedissuedaMemorandumRuling andJudgment4pursuantto

amotion fbr summaryjudgmentfiled by declaratoryplaintiffs, Liberty MutualInsuranceCompany,

HelmsmatiManagementServices,LLC, andEmployersInsuranceof Wausau(“Liberty Entities”)

whereintheCourt foundin theirfavor andagainstDr. ClarkGunderson,LakeCharlesMemorial

Hospital,OeorgeRaymondWilliams, M.D. OrthopaedicSurgery,A ProfessionalMedical L.L.C.,

Frank W. Lopez, M.D., JosephTurk, D.C., the Barczyk Clinic, a ProfessionalChiropractic

Corporation,FayezK. Shamieh,M.D. andBeutler-EnglandChiropracticClinic to theextentthatthe

First HealthProvider-Agreementswerevalid andenforceablebecauseasa grouppurchaser,First

Healthand the agreementsof First Healthare exempt from the noticeprovisionsof Louisiana

~ SeeRookerv. Fidelity Trust Co., 263 U.S. 413 (1923)andD.C. Court ofAppealsv.

Feldman,4460 U.S. 462 (1983).

“ 1~ocs.#315and316.
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RevisedStatute§ 40:2203.1,andthat theProviderAgreementsarevalid andenforceablebecause

theLouisianaWorkers’CompensationAct, LouisianaRevisedStatute§ 23:1031,etseq.,doesnot

prohibit c~iscountingbelowthe FeeScheduletherein.

Pr~viously,in CCNManagedCare, Inc. v. FayezShamiehAMC, eta15, onJuly20,2007,the

undersign~edissueda MemorandumRuling andJudgment6whereinthe Courtdecidedin favor of

CCN Mai~agedCare,Inc. (“CCN”) andagainstdefendant-providers,Dr. FayezShamieh,AMC,

SouthwestLouisianaHospitalAssociationdlb/a Lake CharlesMemorialHospital, Lake Charles

MemoriaFPhysicianHospitalOrganization,England-MasseClinic, Dr. R.DaleBernauer,Dr. Kevin

Gorin and Dr. Lynn Foret, concluding that (1) the CCN ProviderAgreementswere valid and

enforceableasa matterof law becausethereis nothingin theLouisianaWorkers’ Compensation

lawsthat preventaproviderfrom agreeingto chargeand receivediscountedratesfor theservices

theyprovideto occupationallyill or injuredworkers,7(2) relievingCCN of anyobligationto pay

thesedefendantsany additional sums,and (3) finding that the CCN ProviderAgreementswere

“direct coi~itracts”specificallyexemptedfrom thenoticerequirementsoftheAny Willing Provider

Act pursu~ntto LouisianaRevisedStatute40:2203.1A.8

In theLibertyMutual case,theDefendant-providershavefiled a noticeofappealasto the

Memoran~lumRuling andJudgmentissuedon June3, 2009and the June23, 2009 orderwhich

~ 1J~ocketno.06-519

6 E~ocs.#85 and86.

~ SeeMemorandumRuling,doe.#85, pp. 22-24.

8 thejudgmentalso deniedamotionto compelarbitrationfiled by thedefendant-

providers.
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certifiedthejudgmentas“final” pursuantFederalRuleofCivil Procedure54(b)aswell asanyand

all interlo~utoryorders.9

In theCCNcase,Plaintiffmovedto voluntarilydismissits remainingclaimswithprejudice

andsoughtentryoffinaljudgmentwhichwasgrantedon February2, 2009.10 After theundersigned

deniedaniiotion for ~ Defendant-providersfiled anoticeofappealasto theruling

on themotion for summaryjudgment,thevoluntarydismissalandentryoffinaljudgment,andthe

orderdenyingthemotionfor reconsideration.

LAW AND ANALYSIS

Is theproposedinjunctionprecludedby theRooker-Feldmandoctrine?

Defendant-providerscomplainthatthisCourtis seekingto enjointhestatecourtclassaction

that it pre~’iouslyremandedfor lackofjurisdiction,andthattheproposedinjunctionwould impact

the appeal of the state court judgment renderedagainst First Health in the amount of

$26l,862,000.00.12Defendant-providersarguethat sucha “collateral attack” on the statecourt

judgment~sprecludedbytheUnitedStatesSupremeCourt’sRooker-Feidmandoctrine.’3

In Rookerplaintiffs previouslydefeatedin statecourt filed suit in FederalDistrict Court

~ I~oc.#340.

10 ioc.#l48.

“ Doe.#152.

12 øefendant-providers’Exhibit A.

‘~ SeeRookerv. Fidelity TrustCo., 263 U.S. 413 (1923)andD.C. CourtofAppealsv.
Feldman,460 U.S. 462 (1983).
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allegingthattheadversestate-courtjudgmentwasunconstitutional.’4Plaintiffs soughtto havethe

state-courftjudgmentdeclared“null andvoid.”5 RookerrecognizedthatFederalDistrict Courtsare

empoweredto exerciseonly original, not appellate,jurisdiction. 16 TheRookercourt foundthat

“{b]ecaus~CongresshasempoweredthisCourtaloneto exerciseappellateauthority“to reverseor

modify” a state-courtjudgment,theCourtaffirmedadecreedismissingthefederalsuit for lackof

j urisdicti~n.”17

In Feldman,aftertheDistrict of Columbia’shighestcourtdeniedtheirpetition to waivea

court Rule requiringD.C. barapplicantsto havegraduatedfrom an accreditedlaw school, two

plaintiffs filed federal-courtactions.’8TheSupremeCourtconcludedthattheFederalDistrict Court

lackedsubject-matterjurisdictionbecauseareviewofafinaljudicial determinationoftheD.C.high

courtcoul~lbe obtainedonly by it.’9

In ExxonMobil Corporation v. SaudiBasic IndustriesCorporation,2°in analyzingthe

Rooker-F~ldmandoctrine,theSupremeCourt heldthatthe:

doptrine is confinedto casesof the kind from which it acquiredits name; cases
brøughtby state-courtloserscomplainingofinjuriescausedby state-courtjudgments
rer~deredbefore the federal district court proceedingscommencedand inviting
district court review andrejectionofthosejudgments. Rooker-Feldmandoesnot

14 ~63U.S. at 414-415,44S.Ct. 149.

IS Id.

16 ~d.,at416,44S.Ct. 149.

‘~ id., at417,44S.Ct. 149.

18 feldman,460 U.S. at 476, 103 S.Ct. 1303.

19 ~d.

20 ~44U.S. 280, 125 S.Ct. 1517(2005).
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otherwiseoverrideor supplantpreclusiondoctrine or augmentthe circumscribed
dc~ctrinesallowing federalcourtsto stayordismissproceedingsindeferenceto state-
co~irtactions.2’

TheCourt statedthat“[w]hen thereis parallelstateand federallitigation, Rooker-Feidman

is nottriggeredsimplybytheentryofjudgmentin statecourt. This Courthasrepeatedlyheldthat

‘the pend~ncyof an actionin thestatecourtis no bar to proceedingsconcerningthesamematterin

FederalcØurt havingjurisdiction.’ “22 Neither “Rooker norFeldmansupportsthe notion that

properlyinvokedconcurrentjurisdictionvanishesif astatecourtreachesjudgmenton thesameor

relatedqu~stionwhile thecaseremainssubjudice in a federalcourt.”23 In soholding,theSupreme

CourtrecognizedthattheExxonMobilplaintiffs filed suit in FederalDistrict Court(only two weeks

after the statecourt suit was filed by SaudiBasicsIndustriesCorporationand well before any

judgment~nstatecourt) to protectitself in theeventit lost in statecourtongroundsthatmight not

precludereliefin thefederalvenue.24Furthermore,“Rooker-Feldmandid notpreventtheDistrict

Courtfrorh exercisingjurisdictionwhenExxonMobil filed thefederalaction,andit didnotemerge

to vanquishjurisdictionafterExxonMobilprevailedin the[state]courts.”25 Accordingly,theCourt

concludesthattheRooker-Feldmandoctrineis not applicableto the instantcase.

Can First It[ealth obtainan injunctionagainsttheCCNv. Shamieh,eta126Defendant-providersof

21 Id. at28l.

22 ~1d.at292. (Citationsomitted)

23

24 Id. at 293-294.

25 jd.

26 Docketno. 06-519.
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which it w~isnot aparty?

Th~Defendant-providersmaintainthatFirst Healthcannotobtainan injunctionin this lawsuit

againstLak~eCharlesMemorialPhysicianHospitalOrganization,England-MasseClinic,27Dr. R.Dale

Bernauer,1~r.Kevin Gorin,Dr. FayezShamieh,AMC,28 andDr. Lynn Foret,defendant-providersin

theCCN lItigation of whichthis Courtalsopresidesover,becauseFirst Healthis notapartyto that

action. Defendant-providersassertthatFirstHealthandCCNwereseparateanddistinctentitieswhen

thecontractswereexecuted,andthattheCCNcontractsarenotidenticaltotheFirstHealthcontracts.

De~’endant-providersarguethat thereis no legal supportfor First Health’srequestedrelief

basedontheCCNjudgmentciting Taylor v. Sturgell,29whichtheyarguepreventsajudgmentagainst

non-partieswhoseinterestswerenot adequatelyrepresentedandprotected.TheCCN Defendant-

providersf~irtherarguethatFirst Healthhaspresentedno evidencethattheyhadanynoticethattheir

interestswouldalsobelitigatedin thiscaseastoFirst Health.TheCCNDefendant-providersremind

the Court of our previousruling in the CCN caseregardinga motion for reconsiderationof a

Judgmentagainstthemwhereinwestatedthatthe“ruling on thedeclaratoryaction[involving CCN]

will haveno effecton contractssignedon behalfof First Health.3°

IntheC~Nlitigation afterthis CourtrenderedjudgmentagainsttheDefendant-providersand

27 TheEngland-MasseChiropracticClinic is alsoadefendant-providerin the instant

litigation.

28 br. Shamiehis alsoa Defendant-providerin this litigation.

29 128 S.Ct. 2161, 2171 (2008).

30 CCNv.Shamieh,etal, Docket no. 06-5 19, doe. #152.
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madethe declaratoryjudgmentfinal. Defendant-providersfiled a motion for reconsiderationand

arguedthatthefinaljudgmentwasbarredby theAnti-InjunctionAct3’ becauseCCNManagedCare,

Inc. hadvo’untarilymergedwithFirstHealthin December2006. FirstHealthwasanameddefendant

in theclassactionproceedingin Louisianastatecourt,Gunderson,etal v. F.A. Richard& Assoc.,et

al,32 andtheDefendant-providersin theCCNlitigation wereeitheranamedPlaintiff or membersof

the certified Plaintiff Class in the Gunderson action. This Court denied the motion for

reconsider~tion33afterconsideringCCN’s argumentsthat whenthecasewasfiled (March 28, 2006),

CCNandFlirst Healthwereseparateentitieswhichmaintaineddifferentnetworks,haddistinctrates

of reimbur~ementwith healthcareprovidersanddistinctcontractualrelationshipswith theirclients.

Furthermore,theFirstHealthProviderAgreementswerenotatissuein theCCNlitigation. Relying

on FederalRule of Civil Procedure25(c) which is proceduralanddoesnot affect the substantive

rights of the parties,and statelaw jurisprudenceconcerningcorporationsand their continued

existenceaftera merger,34we foundno basisfor requiringFirst Health to be substitutedfor CCN.

We also reliedon thefact thatthecontractsat issuein theCCN litigation weresignedon behalfof

CCN asas~parateanddistinctentityandconcludedthatourruling in theCCNlitigation wouldhave

no effectoi~thecontractssignedon behalfofFirst Health.

~‘ ~8U.S.C. § 2283.

32 DocketNo. 04-1242.

~ Docket No. 06-519, Doe.#152.

~“ red.R.Civ. P. 25(c)providesthat:

[i]f an interestis transferred,theactionmaybe continuedby or againstthe
ori~inalpartyunlessthecourt,on motion, ordersthetransfereeto be substitutedin
theactionor joinedwith theoriginal party.
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Fir$t Healtharguesthat the permanentinjunctionagainstthe CCNDefendant-providersis

proper becausein the Liberty Mutual case,we grantedFirst Health’s motion for preliminary

injunctionagainstDefendant-provider,Beutler-EnglandChiropracticClinic, basedonamotion for

summaryjttdgmentgrantedin favorofLibertyMutualandagainstLakeCharlesMemorial Hospital

andDr. Cl~irkGunderson.35However,this Court foundthatthe injunctionwasproperbecausethe

namedDe1~endant-providerhadbeenaffordedtheappropriatedueprocess.Not only wasBeutler-

Englandapartyin theLibertyMutualcase,(Beutler-Englandwasnot thefiler oraparticipantof the

motion for summaryjudgmentrenderedin favor ofLibertyMutual), but it wasalsoadefendantin

the CCN lhigation in which substantiallyidentical issueswere resolvedagainstit. In summary,

Beutler-En~landwas a party to the Liberty Mutual suit and had vigorously, but unsuccessfully

defendedtF~esameissuesin theCCNlitigation. Thus,theCourtconcludedthatBeutler-Englandhad

beenaffor4eddue process,not only becauseit wasa party to the Liberty Mutual case,but also

becauseit baddefendedand lost the issuein theCCN litigation.

First Health furtherarguesthat collateralestoppelextendsnot only to namedpartiesbut to

thosein privity with thenamedpartiesciting Nevadav. UnitedStates,36andthat for purposesof

injunctivei~elief,subsidiariesandparententitiesareroutinelyfoundin privity witheachother.37First

HealthalsocitesUnitedStatesv. Mollier, whichheldthat“[i]f a litigant hasfully andfairly litigated

anissue,thfrd partiesunrelatedto theoriginal actioncanbarthe litigant from re-litigatingthat same

~ Poe.#281.

36 463 U.S. 110, 130, 103 S.Ct.2096(1982).

~ biting UnitedStatesv. Phillip Morris USA, Inc., et al, 566 F.3d1095, 1136(D.C. Cir.

2009); Mc~rs,Inc. v. NipponConluxKabushiki-Kaisha, 58 F.3d616 (C.A.Fed.Del. 1995).
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estoppel.”3~

35, 91

(1979).

42

issuein a subsequentsuit throughthe principle of non-mutualcollateral

In ~InitedStatesv. Mollier,39 thecourtexplaineddefensivecollateralestoppelasfollows: if

“A” sues“1~”andloseson issue“X”, then“C” canavail itselfofanestoppelagainst“A” on issue“X”

if “A” sues“C”.4° Thecourt furtherexplainedtheoffensiveuseofcollateralestoppelasfollows:

if “A” suds“B” and“B” loseson issue“X”, then(with someexceptions),“C” cansue “B” and

prevail on issue“X” by operationof collateralestoppel.4’

“Therequirementofdeterminingwhetherthepartyagainstwhomanestoppelis assertedhad

afull and fair opportunityto litigate is amostsignificantsafeguard.”42

First Health is attemptingobtain an injunction in this suit againstthe CCN Defendant-

providers $y using the collateral estoppeldoctrine againstthem. In the CCN litigation, the

Defendant~providerslostandnowFirst Healthwhowasnotapartyto thatsuit is attemptingto assert

that ruling concerningthe CCN ProviderAgreementsvia a permanentinjunction againstthese

Defendants-providers.To complicatemattersfurther,First Healthis not aplaintiff in this suit, but

38 853 F.2d 1169, 1175n.7 (5th Cir. 1988)(theprincipleofnon-mutualcollateral

estoppeli~that if a litigant hasfully andfairly litigated an issueandlost, thenthird parties
unrelated~otheoriginal actioncanbarthe litigant from re-litigatingthatsameissuein a
subsequer~tsuit); Gibsonv. UnitedStatesPostalService,etal., 380 F.3d886, 890 (5th Cir.
2004).

~ $53 F.2d 1169(5thCir. 1988).

40 Citing Blonder-TongueLaboratories,Inc., v. Univ. ofIll. Found.,402 U.S. 313, 321-
S.Ct. 1434, 1439-46 (1971).

~‘ Citing ParklaneHosieryCo. v. Shore,439 U.S. 322, 329-31,99 S.Ct. 645 650-652

~londer-TongueLaboratories,Inc., 402 at 329, 91 S.Ct. at 1443.
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wasnamedasa defendantby LibertyMutual who allegedcontractualclaimsof indemnityagainst

First Health.First Health,however,is a defendantin the statecourtclassactionsuit whereinthe

Defendant~providersareeitherplaintiffs ormembersofacertifiedclass.In thestatecourtaction,after

the ruling by this Court that the ProviderAgreementsare valid and enforceableand that group

purchaserssuchasFirst Healthareexemptfrom the notice provisions,43judgmentwasrendered

againstFirst Healthin theamountof$261,862,000.00.Thatrulingis currentlyon appealtotheThird

Circuit Coi4irt of Appeal.

Futthermore,in December2006,CCNManagedCareandFirstHealthmerged,however,the

ProviderAgreementsat issuein theCCNlitigation wereexecutedwhenCCN andFirst Healthwere

separateanddistinctentities.TheFirst HealthProviderAgreementswere alsoexecutedat a time

whenthe t~voentitieswereseparateanddistinct. EventhoughtheProviderAgreementsmayhave

somewhat~1ifferentterms,asnotedby theDefendant-providers,theissuesresolvedby this Court in

both theCCN litigation andtheLibertyMutuallitigation arethe same.

Theoffensivecollateralestoppeldoctrinehasbeenandcanbe usedby athird partywho sues

the“loser” defendant.However,First HealthhasnotsuedtheseDefendant-providers,norarethey

partiesto this lawsuit. InsteadFirst Healthis attemptingto obtainan injunctionby “piggybacking”

offof Liberty MutualandCCN in two separatelawsuits. To this Court’s knowledge,thecollateral

estoppeldoctrinehasneverbeenutilized asa basisfor apermanentinjunctionagainstnon-parties.

Thus,basedon this Court’s senseofjusticeandequity,44theCourtfinds that it will not allow First

Healthto etijoinpartiesof anotherlawsuitrelyingon ajudgmentin thatlawsuit to which it wasnot

~“ LSA- R.S. § 40:2203.1

~ Blonder-TongueLaboratories,Inc., 402 U.S. at 334, 91 S.Ct.at 1445.
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aparty.

Doesther4?-litigation exceptionto theAnti-Injunctionapply?

Th~Defendant-providersmaintainthattheAnti-InjunctionAct doesnotapplybecausethere

is not a finai judgment in favor of First Health. First Health relies on the Judgment rendered June 3,

2009;~~the Judgment was certified as final by Order dated June 23, 2009 as to defendants, Dr. Clark

Gunderson~LakeCharlesMemorialHospital,GeorgeRaymondWilliams, M.D. OrthopaedicSurgery,

A ProfessknalMedical L.L.C., FrankW. Lopez,M.D., JosephTurk, D.C., the BarczykClinic, a

Profession~ilChiropracticCorporation,FayezK. Shamieh,M.D. andBeutler-EnglandChiropractic

Clinic. Th~subjectofthemotionfor summaryjudgmentfiled by Liberty Mutual involvedtheFirst

Health Provider Agreements. First Health did not file the actual motion, consequently,the

Defendant-providersarguethat thejudgmentwasnot in theirfavor andthus, theycannotseekan

injunction~ursuantto theAnti-InjunctionAct..

Thecourtsutilize afour-parttestto determinewhetherthere-litigationexceptiontotheAnti-

InjunctionAct appliesto precludelitigation ofa claim in statecourt.46 Specifically,

(1) thepartiesin a lateractionmustbeidenticalto (orat leastin privity with)
thepartiesin a prior action; (2) thejudgment in the prior action must havebeen
renderedby a court of competentjurisdiction, (3) the prior action must have
concludedwith a final judgmenton themerits,and(4) the sameclaim orcauseof
actiØn must be involved in both suits.

TheCourtconcludesthat it would be awasteofjudicial resourcesfor FirstHealthto file the

exactsamemotion in this lawsuitwhichthisCourtwould obviouslygrantfortheexactsamereasons

“~ Doe. #316.

46 See RegionsBankv. Rivet, 224 F.3d483 (5th Cir. 2000).
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providedi~theMemorandumRuling datedJune3, 2009. There is no doubt that First Health is a

party to this lawsuitand wasin privity with both theDefendant-providersandthe Liberty Mutual

Entities throughthe ProviderAgreementsand the PPO contracts. Accordingly, the re-litigation

exceptionto theAnti-Injunction Act is applicable.

Doesthe i~~junctionapply to non-party “payors”?

The Defendant-providers maintain that the injunction should not be extended to the

unidentifie~l “payors” of the Liberty Entities47 because there has been no evidence submitted as to who

they are. the Fifth Circuit has already decided that privity exits between parties to a PPOcontract

and a Provider Agreement.48 Specifically, the court held that:

this court finds that First Health and its “payors” are in privity with Liberty Mutual.
“Privity is a ‘legal conclusion that the relationship betweentheonewhois apartyon
the record and the non-party is sufficiently close to afford application of the principle
of preclusion.’ “As this Court explained in Howell Hydrocarbons,Inc. v. Adams,a
party is in privity with a party for resjudicata purposes“if the party adequately

rep~esented his interest in the prior proceeding.”49 Liberty Mutual and other “payors”
ent~red into Provider Agreement contracts with First Health. Liberty Mutual and First
Health actively disputed Gunderson’s claims that (1) the discount provisions
contained in the Provider Agreements are unenforceable, and (2) that the payment
pro~visions contained in the Provider Agreements do not apply to group purchasers or
to a~reements of group purchasers.ThecontractualrelationshipbetweenFirstHealth
and its payors, as well as identical litigation position against Gunderson in suits over
these contractual provisions, evidence to this Court that First Health and its “payors”
are in privity with Liberty Mutual.5°

‘~ Liberty Mutual Insurance Company, Helmsman Management Services, LLC and
Employers Insurance of Wausau.

48 Liberty MutualIns. Co. v. Gunderson,305 Fed.Appx.170 (5th Cir. 2008).

~ 897 F.2d 183, 188 (5th Cir. 1990).

~° Liberty MutualIns. Co., 305 Fed.Appx. at 176.(citations omitted)
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The Court is aware that there maybe “payors” that have improperly taken discounts pursuant

to the CCNProvider Agreements. The Court is just as concerned with “payors” who are part of a

contractual chain that would include a “silent PPO” which would not be exempt from the notice

provisions in Louisiana Revised Statue § 40:2203.1.

Th~Court is aware that there may be “payors” that potentially have improperly taken

discounts through the CCNNetwork. The Court is just as concerned with “payors” who are part of

a contractual chain that would include a “silent PPO” which would not be exempt from the notice

provisions ~nLouisiana Revised Statue § 40:2203.1.

The injunction will apply to the First Health Provider Agreements at issue in this case. The

injunction will apply to “authorized payors” who canestablish a contractual relationship with First

Health and who can be properly identified in the payor lists pursuant to the First Health Provider

Agreements.

CONCLUSION

Bas~don the foregoing, the motion for a permanent injunction will be granted in part and

denied in part. The motion will be granted in favor of First Health to the extent that the permanent

injunction will be against only the Defendant-providers in this lawsuit; the permanent injunction will

also be against “authorized payors” as previously discussed; the motion will be denied to the extent

that the pertrianent injunction will not include the Defendant-providers in the CCNv. Shamieh,etal

litigation, Docket no. 06-519. Furthermore, the permanent injunction will be limited in scope only

as to the sp~cific rulings made by this Court in the June 3, 2009 Judgment.
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THUSDONEANDSIGNED in Chambers at Lake Charles, Louisiana, this 2- ‘~ day of

November, 2009.

JA S T. TRIMBLE, JR.
UNcØTED STATESDISTRICT JUDGE
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