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UNITED STATES DISTRICT COURT~ovo 2 Z009

WESTERN DISTRICT OF LOUISIANA
LAKE CHARLES DIVISION

CCN MANAGED CARE, INC. : DOCKET NO. 06-519

VS. : JUDGE TRIMBLE

DR. FAYEZ SHAMIEH, AMC, ET AL : MAGISTRATE JUDGE HILL

MEMORANDUM RULING

Beforethe Courtis a “Motion for PermanentInjunction” (doc. #157)filed by declaratory

plaintiff, CCN ManagedCare, Inc. (“CCN”) whereinthe mover seeksto permanentlyenjoin

defendants,Dr. FayezShamieh,AMC, SouthwestLouisiana Hospital Association,d/b/a Lake

CharlesMemorial Hospital, Lake CharlesMemorial PhysicianHospitalOrganization,England-

MasseClinic, Dr. R. DaleBemauer,Dr. Kevin Gorin andDr. Lynn Foret(collectivelyreferredto

as“Defendant-providers”)pursuantto there-litigationexceptionto theAnti-InjunctionAct’ andthe

All Writs Act.2 TheinjunctionsoughtwouldpreventtheDefendant-providersfrom re-litigatingin

anycourtoradministrativeagencyin theStateofLouisianantheissuesof(1) whethertheLouisiana

Workers’ CompensationAct, LouisianaRevisedStatutes§ 23:1031 et seq. permitsdiscounting

below the Louisiana Workers’ CompensationFee Schedule,(2) whether the CCN Provider

Agreementsarevalid andenforceableundertheLouisiana’sWorkers’ CompensationAct, and (3)

whetherCCNis andits payorsare,exemptfrom thenoticeprovisionsofLouisianaRevisedStatutes

28 U.S.C. § 2283.

2 28 U.S.C. § 1651(a).
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§ 40:2203.1.

TheDefendant-providersmaintainthatthemotion for thepermanentinjunctionshouldnot

be grantedbecausethis Court lacksjurisdiction. Alternatively,theDefendant-providersmaintain

that the injunctionshouldbe limited in scopeto not includeCCN’s “payors,”andthe injunctive

relief shouldnot includeDr. Shamiehbecausehe recentlyobtainedajudgment in the Office of

Workers’ Compensation(“OWC”). In theOWC, thejudgeruled againsttwo defendants;it was

determinedthat thesedefendantsimproperlydiscountedtheir bills usingthe CCN network. The

ruling is currently on appealto the Third Circuit Court of Appeal, thus, Defendant-providers

maintainthat the injunctionwould violate the Rooker-Feidmandoctrine.

PROCEDURAL HISTORY

OnJuly 20, 2007,this CourtdeniedtheDefendant-provider’smotionto compelarbitration,

and grantedCCN’s motion for summaryjudgmentfinding thatthe CCN contractsarevalid and

enforceablebecausethereareno prohibitionsin theLouisianaWorkers’ CompensationAct3 that

wouldpreventaproviderfrom agreeingto chargeandreceivediscountedratesfor theservicesthey

provideto occupationallyill or injuredworkers,4andthattheCCNProviderAgreementsare“direct

contracts”specificallyexemptedfrom the noticerequirementsof the Any Willing ProviderAct

pursuantto LouisianaRevisedStatute40:2203.lA.5

On January29, 2009,CCN filedavoluntarymotionto dismisswithprejudice,its remaining

unresolvedclaims for breachofcontractandattorneysfeesagainsttheDefendant-providers.CCN

~ LSA-R.S. § 23:1033, etal.

~‘ SeeMemorandumRulingpp. 23-24andJudgment(Docs.#85 and86).

~ ~d. atp.24.
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alsorequestedthat theJuly 20,2007Judgmentbemadefinal. OnFebruary2, 2009,theundersigned

grantedCCN’s motion dismissingthe remainingclaims and madethe Judgmentfinal.6 The

Defendant-providersfiled amotionfor reconsiderationwhichwasdeniedonMarch23, 2009.~

OnApril 21, 2009,Defendant-providersfiled anoticeofappealasto theFinal Judgment8

andthedenialof themotion for reconsideration.9On September22, 2009, CCN filed the instant

motion for permanentinjunction.

LAW AND ANALYSIS

DoestheCourt lackjurisdiction?

TheDefendant-providersmaintainthat becausethey filed a noticeof appeal,we arenow

divestedofjurisdictionandthus prohibitedfrom issuingan injunction. TheDefendant-providers

cite Griggs v. ProvidentConsumerDiscount,Co., 10 for its positionthatthenoticeofappealwasan

eventofjurisdictionalsignificancewhich divestedthis Courtofjurisdiction“over thoseaspectsof

the caseinvolved in the appeal.” The Court notesthat thepurposestatedby the United States

SupremeCourt in Griggsofdivestingthedistrictcourtofjurisdictionuponanoticeofappealbeing

filedwas‘to preventunnecessaryappellatereview.”1’ Theissuein Griggswasthetimingofanotice

ofappealandthatof amotionto alteror amendafinaljudgment. Theconcernwasthedangerthat

6 Doc.#148.

‘ I)oc. #152.

8 Doc.#148.

~ boc.#152.

‘° 459U.S. 56, 58 (1982).

“ Griggs,459 U.S. at 59, 103 S.Ct.400, 402.

3



ofa distrietcourtandcourtof appealsimultaneouslyanalyzingthesamejudgment.’2

In Farmland, Inc. v. AnelEng‘g Indus., Inc.,’3 theFifth Circuit heldthatwhile “[g]enerally,

whenan appeal is noticedthe district court is divestedof jurisdiction . . . [t]he rule . . . is not

absolute.Thedistrict courtmaintainsjurisdictionasto mattersnot involved in theappeal,suchas

themeritsof an actionwhenappealfrom apreliminaryinjunctionis taken[.]”Also in Plaquemines

Parish CommissionCouncilv. UnitedStates,’4thecourtheldthatalthoughanappealwaspending

from adesegregationorder,thedistrictcourtretainedjurisdictionto enforceits prior orders. CCN

alsocitesBritton v. Co-opBankingGroup,’5andMotorola CreditCorp. V. Uzan,’6whichheldthat

the distriat court hasjurisdiction to engagein further proceedingswhere a motion to compel

arbitrationremainson appeal.’7

The All Writs Act’8 permitscourtsto “issueall writs necessaryor appropriatein aidoftheir

jurisdictionsandagreeableto theusagesandprinciplesoflaw.” Unlike atraditionalinjunction,an

‘21d

“ 693 F.2d 1140, 1145 (5thCir. 1982).

14 416 F.2d952 (5thCir. 1969).

‘~ 916 F.2d 1405, 1412 (9th Cir. 1990)(holdingthat an appealfrom ajudgmentdenyinga
motionto compelarbitration“doesnot deprivethedistrict courtofjurisdictionoverother
proceedin~gsin thecase.”)

16 388 F.3d39, 54 (2d Cir. 2004)cert. denied,544 U.S. 1044(2005)(holdingthat

“[f]urther districtcourtproceedingsin acasenot involved in ‘the appealof anorderrefusing
arbitratioP,’and. . . adistrict courtthereforehasjurisdictionto proceed[.]”)

‘‘ SeealsoRAInvestments,LLC v. DeutscheBank,Ag, et a!., 2005U.S. Dist. LEXIS
9961*11 (N.D. Tex.2005).

18 28 U.S.C. § 1651(a).
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injunctionundertheAll Writs Act is notpredicatedon acauseofaction.’9 Rather,themovant“must

simplypointto someongoingproceeding,orsomepastorderorjudgment[ofthecourt],theintegrity

of which ~sbeingthreatenedby someoneelse’sactionor behavior.”20 Although theAll Writs Act

doesnot independentlyconfersubject-matterjurisdictionon federalcourts, it does“authorizea

federal court “to issue suchcommands.. . asmaybenecessaryor appropriateto effectuateand

preventthe frustrationof ordersit haspreviouslyissuedin its exerciseofjurisdictionotherwise

obtained.”2’ Hence,adistrictcourtmayenjoinproceedingsin adifferentforumwhenit “is seeking

to protectthe integrityor enforceabilityof an existingjudgmentor order.”22 We concludethat the

noticeof appealhasnot divestedusofjurisdictionto protectourpriorjudgment,andthatpursuant

to theAll Writs Act, wehavetheauthorityto protectthatjudgment.

ShouldtheCCN “payors” be includedin the injunction?

TheDefendant-providersmaintainthat theinjunctionbeingsoughtis too broadbecauseit

includes‘~authorizedpayors”who arenotpartiesto thesuit citing Taylor v. Sturgell.23 Defendant-

providerscomplainthat CCN madeno allegationsaboutand put on no evidencerelatedto the

existencesidentity or contractsof any allegedpayors. Thus, these “authorized payors” are

unidentifiable. CCN maintainsthat privity existsbetweenthe PreferredProviderOrganization

19 Klay v. UnitedHealthGroup,Inc., 376F.3d 1092,1097 (1
1

thCir. 2004).

20 Id

21 In reAmericanHondaMotor Co. Inc., DealershipsRelationsLitigation, 315 F.3d417

(4th Ci 2003)(citationsomitted).

22 Klay, 376 F.3dat 1104.

23 128 S.Ct. 2161, 2171 (2008).
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(“PPO”) andits payorsbecauseofthecontractualrelationships. Weagree.TheFifth Circuit has

alreadydecidedthatprivity exitsbetweenpartiesto a PPOcontractanda ProviderAgreement.24

Specifically,the courtheld that:

thjs courtfinds thatFirstHealthandits “payors” arein privity with LibertyMutual.
“Privity is a ‘legal conclusionthattherelationshipbetweentheonewho is apartyon
th~recordandthenon-partyis sufficientlycloseto affordapplicationoftheprinciple
ofpreclusion.’“As this Courtexplainedin HowellHydrocarbons,Inc. v. Adams,a
party is in privity with a party for resjudicata purposes“if the partyadequately
representedhis interest in the prior proceeding.”25 Liberty Mutual and other
“payors” enteredinto ProviderAgreementcontractswith First Health. Liberty
M~itualandFirst HealthactivelydisputedGunderson’s claimsthat(1) thediscount
provisionscontainedin theProviderAgreementsareunenforceable,and(2)thatthe
pa>rnentprovisionscontainedin the ProviderAgreementsdo not apply to group
purchasersor to agreementsof grouppurchasers. The contractualrelationship
betweenFirst Healthand its payors,aswell as identicallitigation positionagainst
Gundersonin suitsoverthesecontractualprovisions,evidenceto thisCourtthatFirst
Healthand its “payors” arein privity with Liberty Mutual.26

TheCourtis awarethattheremaybe“payors”thathaveimproperlytakendiscountspursuant

to theCNN ProviderAgreements.TheCourtis just asconcernedwith “payors” who arepartofa

contractualchainthat would includea “silent PPO” which would not beexemptfrom thenotice

provisionsin LouisianaRevisedStatue § 40:2203.1.

The injunction will apply to the CCN ProviderAgreementsat issuein this case. The

injunctionwill applyto “authorizedpayors”whocanestablishacontractualrelationshipwith CCN

andwho canbe properlyidentifiedin thepayor lists pursuantto theCCNProviderAgreements.

24: LibertyMutualIns. Co. v. Gunderson,305 Fed.Appx.170 (5thCir. 2008).

25 897 F.2d 183, 188 (5thCir. 1990).

26 LibertyMutualIns. Co., 305 Fed.Appx.at 176.(citationsomitted)
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DoestheRooker-Feldmandoctrineapply?

Defendant-providersmaintain that with respectto Dr. Shamieh,entry of the requested

injunctionwould violateprinciplesof federalismandtheRooker-Feldmandoctrine. Dr. Shamieh

recently obtaineda judgmentagainsttwo defendants,not partiesto this suit, in a casein the

LouisianaOfficeof Worker’sCompensation.Thesedefendantswerefoundby theagencyto have

improperly discountedDr. Shamieh’smedicalbills using the CCN network. In that litigation,27

CCN, alsonot apartyto thesuit,28disputedthedefendants’right to accessits network. CCNhas

appealedthatjudgmentto theLouisianaThirdCircuit CourtofAppeal.

In Rooker,plaintiffs previouslydefeatedin statecourt filed suit in FederalDistrict Court

allegingthat theadversestate-courtjudgmentwasunconstitutional.29Plaintiffs soughtto havethe

27 Shamiehv. Liquid TrasnportCorp., CaseNo. 05-4552.

28 In its appealto theThirdCircuit Court of Appealattachedto theDefendant-providers’

oppositionto theMotion for PermanentInjunction, thecourtascertainsthefollowing regarding
CCN’s participationin theShamiehlitigation in the Office of Workers’Compensation(“OWC”)
asfollows: CCN filed amotionto intervenewhich wasdeniedby theHearingOfficer. CCN
appealedto theThird Circuit. CCN arguedthat its interestsin theOWC casewere suchthat
Plaintiff wasrequiredto addit asaparty/defendant.On appeal,theThird Circuit agreed,ruled
thefirst trial an absolutenullity, andremandedthecasebackto theOWC. TheThird Circuit
orderedthatCCN bejoined asadefendant.EventhoughtheThird Circuit ruledthat CCN
shouldhavebeenjoinedasanindispensableparty,Plaintiff (Shamieh)filed a“Supplemental
And AmezidingDisputedClaimfor Compensation”andattemptedto join CCN asan
“intervenijig” party, insteadofadefendantasorderedby theThird Circuit. Becausethereis no
basisin Louisianalaw for oneparty to join anotherpartyasan“intervenor”or asanintervening
party,CCNfiled amotion to strikeor alternativelyan exceptionof impropercumulationor
joinderand/orno causeofactionin anattemptto removeCCNasan intervenor. TheOWC
dismissedCCNasan intervenor,but allowedCCNto participatein thetrial without thebenefit
of discovery.

29 263 U.S.at414-415,44 S.Ct. 149.
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state-courtjudgmentdeclared“null andvoid.”30 RookerrecognizedthatFederalDistrict Courtsare

empoweredto exerciseonly original, not appellate,jurisdiction.31 TheRookercourt foundthat

“[b]ecauseCongresshasempoweredthis Courtaloneto exerciseappellateauthority“to reverseor

modif~,”a state-courtjudgment,theCourt affirmedadecreedismissingthefederalsuit for lackof

j urisdictidn.”~2

In Feldman,afterthe District of Columbia’shighestcourtdeniedtheirpetitionto waivea

court Rule requiringD.C. barapplicantsto havegraduatedfrom an accreditedlaw school, two

plaintiffs filed federal-courtactions.33TheSupremeCourtconcludedthattheFederalDistrict Court

lackedsuli~ject-matterjurisdictionbecauseareviewofafinaljudicial determinationoftheD.C. high

courtcouldbe obtainedonly by it.34

In ExxonMobil Corporation v. SaudiBasic IndustriesCorporation,35 in analyzingthe

Rooker-F~ldmandoctrine, the Supreme Court held that the:

doctrine is confinedto casesof the kind from which it acquiredits name;cases
broughtby state-courtloserscomplainingofinjuriescausedby state-courtjudgments
renderedbefore the federal district court proceedingscommencedand inviting
district court reviewand rejectionof thosejudgments. Rooker-Feidmandoesnot
otherwiseoverrideor supplantpreclusiondoctrineor augmentthe circumscribed
doctrinesallowing federalcourtsto stayor dismissproceedingsindeferenceto state-

30 Id.

~‘ Id., at 416,44 S.Ct. 149.

32 Id., at 417,44 S.Ct. 149.

~ Feldman,460 U.S. at 476, 103 S.Ct. 1303.

341d.

~ 544 U.S. 280, 125 S.Ct. 1517 (2005).
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co~urtactions.36

TheCourt statedthat“[w]hen thereis parallelstateandfederallitigation,Rooker-Feidman

is not triggeredsimplyby the entryofjudgmentin statecourt. This Courthasrepeatedlyheldthat

‘the pendencyofan actionin thestatecourtis no bar to proceedingsconcerningthesamematterin

Federalcourt havingjurisdiction.’ ~ Neither “Rooker nor Feldmansupportsthe notion that

properlyinvokedconcurrentjurisdictionvanishesif astatecourtreachesjudgmenton thesameor

relatedquestionwhile thecaseremainssubjudice in afederalcourt.”38 In soholding,theSupreme

CourtrecognizedthattheExxonMobilplaintiffs filed suit in FederalDistrict Court(only two weeks

after the statecourt suit was filed by SaudiBasics IndustriesCorporationand well before any

judgmentin statecourt) to protectitself in theeventit lost in statecourtongroundsthatmight not

precludereliefin thefederalvenue.39Furthermore,“Rooker-Fe!dmandid notpreventtheDistrict

Courtfrom exercisingjurisdictionwhenExxonMobilfiled thefederalaction,andit didnotemerge

to vanquishjurisdictionafterExxonMobilprevailedin the[state]courts.”4°Accordingly,theCourt

concludesthattheRooker-Feldmandoctrineis not applicableto Dr. Shamiehin the instantcase.

CONCLUSION

Basedon theforegoing,themotionforpermanentinjunctionwill be grantedin favorofCCN

ManagedCare,Inc. Defendant-providers,Dr. FayezShamieh,AMC, SouthwestLouisianaHospital

36 Id. at281.

~ Id. at 292. (Citationsomitted)

38 Id.

~ Id. at 293-294.

40 Id.
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Association,d/b/aLake CharlesMemorial Hospital, LakeCharlesMemorial PhysicianHospital

Organization,England-MasseClinic, Dr. R. DaleBernauer,Dr. Kevin Gorin,andDr. Lynn Foret

will be permanentlyenjoinedfrom re-litigatingin anycourtoradministrativeagencyin theStateof

Louisianatheissuesof(1)whethertheLouisianaWorker’sCompensationAct, LouisianaRevised

Statute§ 23:1031,et seq. permitsdiscountingbelow theLouisianaWorkers’ CompensationFee

Schedule,~and (2) whetherthe CCN providerAgreementsarevalid andenforceablebecauseasa

groupputchaserCCN and the agreementsof CCN areexempt from the notice provisions of

LouisianaRevisedStatutes§ 40:2203.1.

THUS DONE AND SIGNEDin Chambersat Lake Charles,Louisiana,this .2— day of

November,2009.

JAME T. TRIMBLE, JR.
UNIT1~’D STATES DISTRICT JUDGE
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