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TONS1~OORE,CLERK WESTERN DISTRICT OF LOUISIANA
WESTERN DISTRiCT OF LOUISIANA

LAKE CHARLESDIVISION

LOUIS JAMES TOTH, ET AL DOCKETNO. 06-0998

VS. : JUDGE TRIMBLE

CALCASIEU PARISH, ET AL MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the court is a “Motion for SummaryJudgmentby theFlarrah’sDefendants”(doe.

#109) wherein defendants Harrah’s Lake Charles, L.L.C., Harrah’s Star Partnership,Players

RiverboatII, LLC, Players’RiverboatManagement,LLC andJasonComeaux(collectivelyreferred

to asHai-rah’s)move to dismissall claimsfiled by plaintiffs againstHarrah’sat Plaintiffs’ costs

pursuantto FederalRuleofCivil Procedure56.

FACTUAL STATEMENT

On September23, 2005,plaintiffs, Louis Toth, JeffreySchmitzandRonaldMoon, drove

into anemptyparkinggarageatHarrah’sLakeCharlesCasinoandparkedtheirvehicle. At the

time therewasa MandatoryEvacuationOrderin placefor theParishof Calcasieu. Plaintiffs

adornedthemselveswith hockeygoaliefacemasksandheadprotectors,baseballcatcher’schest

protectorsandotherprotectionfor their legs.While walking on theHarrah’sproperty,Plaintiffs

were apprehendedby ConnorMcLaughlin,Harrah’sDirectorof SecuritiesandFacilities, and

JasonComeaux,Harrah’sIT Manager. It is disputedasto whetherMcLaughlinwasworkingas

areservedeputysherifffor CalcasieuParish,orwhetherhewasworkingasa securityguardfor
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Harrah’s. JasonComeaux,also a reserveofficer for the City of Iowa, Louisiana’sPolice

DepartmenttestifiedthathewasworkingforHarrah’s.At somepointwhilePlaintiffswalkedon

theproperty,LouisTothpickedup eitherastickoratwo byfourandwascarryingthisobjectwhen

themenwereapprehended.A factualdisputeexistsasto thesizeoftheobject.

Uponsuspicionof looting,1 McLaughlin and Comeauxdetainedthe Plaintiffs andtook

themin to oneoftheCasino’shotelrooms2wheretheyremaineduntil theyweretransportedto the

CalcasieuParishjail. Plaintiffshavemadethefollowing claims againstHarrah’s;42 U.S. C. §

1983,willful misconduct,3 falsearrest/imprisonment,assaultandbattery,intentionalinfliction

ofemotionaldistress,grossnegligence,negligence,civil conspiracyandlossofconsortium.There

is afactual disputeasto theeventsthattookplacefrom thetime thePlaintiffswereapprehended

byHarrah’semployeesuntil theywerereleasedonbondby theCalcasieuParishsheriff’s office.

SUMMARY JUDGMENT STANDARD

Sunimaryjudgmentis appropriate“if thepleadings,depositions,answersto interrogatories

andadmissionson file, togetherwith theaffidavits,if any,whenviewedin thelight mostfavorable

to thenon-movingparty,indicatethatthereis no genuineissueasto anymaterialfact andthatthe

movingpartyis entitled to judgmentasa matterof law,”4 A fact is “material” if its existenceor

It is disputedasto whatcrime Plaintiffs’ weresuspectedofcommitting. Comeaux
testifiedthattheyweresuspectedof criminaltrespass,andMcLaughlintestifiedthat hesuspected
theplaintiffs of looting.

2 It is disputedasto howmanyroomswereusedto holdtheplaintiffs while theywaited

to betransportedto the Sheriff’soffice/jail.

~ Theclaim ofwillful misconductwasdismissedonMotion ofDefendants.Seedoc.
#33.

“ Fed.R.Civ. P. 56(c).
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nonexistence“might affect theoutcomeof the suit undergoverninglaw.”5 A disputeabouta

materialfact is “genuine”if theevidenceis suchthatareasonablejury couldreturnaverdict for

thenon-movingparty.6As to issueswhichthenon-movingpartyhastheburdenofproofat trial,

themovingpartymaysatisfythisburdenbydemonstratingtheabsenceofevidencesupportingthe

non-movingparty’s claim.”7 Oncethemovantmakesthis showing,theburdenshiftsto thenon-

movingpartyto set forth specific factsshowingthatthereis agenuineissuefor triaL8 Theburden

requiresmorethanmereallegationsordenialsoftheadverseparty’s pleadings.Thenon-moving

partymustdemonstratebywayofaffidavit or otheradmissibleevidencethattherearegenuine

issuesofmaterialfactor law.9 Thereis no genuineissueofmaterial factif, viewingtheevidence

in the light mostfavorableto thenon-movingparty,no reasonabletrier offact couldfind for the

non-moving ~If theevidenceismerelycolorable,or is notsignificantlyprobative,summary

judgmentmaybegranted.”11

LAW AND ANALYSIS

Defendant,Harrah’s,seeksto dismiss all of Plaintiffs’ claims pursuantto Rule 56.

Harrah’smaintainsthat thereareno genuineissuesofmaterial fact for trial, and that they are

~ Andersonv. LibertyLobby,Inc., 477U.S. 242,249 (1986).

v. Murphy, 174 F.3d 530, 533 (5thCir. 1999).

~ Vera v. Tue, 73 F.3d604, 607 (5th Cir. 1996).

8 Anderson,477 U.S. at 249.

‘~ Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986).

‘° Matsushita Elec. Indus.Co. v. ZenithRadioCorp., 475 U.S. 574, 587 (1986).

~‘ Anderson, 477 U.S. at 249-50.
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entitledtojudgmentasa matterof law.

Section 1983 claims

To state a claim under section 1983, a plaintiff must allege facts tending to show
(1) that he hasbeen “deprived of a right ‘secured by the Constitution and the laws’
of the United States,”and (2) that the deprivation was caused by a person or
personsacting“undercolorof’ statelaw.’2

Foraplaintiff to stateaviableclaimunder§ 1983againstprivateentities,theconductof

theprivatedefendant[Harrah’s] thatformsthebasisoftheclaimedconstitutionaldeprivationmust

constitutestateactionundercoloroflaw.’3Harrah’smaintainsthatit cannotbeliableunder§ 1983

becausethereis no genuineissueofmaterialfact that it wasnot astateactor. Thefocusofthe

inquiryis whether“suchaclosenexusbetweentheStateandthechallengedaction” exists“that

seeminglyprivatebehaviormay be fairly treatedasthat ofthe Stateitself.”4 As notedby the

SupremeCourt, the inquiry into whether private conduct bears a sufficiently close nexus to the

stateis highly circumstantialandfar from precise.’5

InMorris v. DillardDepart,nentStores,Inc.,’6 the court held that the private merchant was

not a “stateactor” for purposesof civil rights liability for thearrestof acustomerby an off duty

policeofficerwhowasactingasthesecurityguardsubsequentto areportofsuspectedshoplifting

12 Bassv. ParkwoodHospital, 180 F.3d234, 241 (5th Cir. 1999)(citingFlagg Brothers v.

Brooks,436 U.S. 149 (1978)).

“ Lugarv. EdmunsonOil Co., 457U.S. 922, 924, 928-32(1982).

“ BrentwoodAcad.v. TennesseeSecondarySch.AthleticAssoc.,531 U.S. 288, 295, 121
S.Ct.924 (2001).

‘~ Id.

‘~277 F.3d743 (5th Cit. 2001).
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madebyanotheremployee,wheretheofficer,actingasasecurityguard,conducted an independent

investigation, including independentobservationof the customerand completionof his own

incidentreport,anddid not form an intentto arrestthecustomeruntil sheleft thestore,returned

and confrontedtheofficer. In Smithv. BrookshireBros. Inc.,” the courtheldthatin orderto

subjectamerchantto liability, theplaintiffs hadto showthatthepolice andthestoremanagers

were actingin concert;that [theprivate merchant]andthepolicehada customaryplanwhose

resultwas detention. Thecourtconcludedthatthemerchantwassubjectto liability becausethe

police andthemerchantmaintainedapre-conceivedpolicybywhichshoplifterswouldbearrested

basedsolelyon thecomplaintofthemerchant.’8

The applicationof thedoctrinewasrefinedin White v. ScrivnerCorp.,’9Hernandezv.

SchwegmannBros.GiantSupermarkets,Inc.,20andBartholomewv. Lee,2’ whereinthecourtshave

establishedthatamerchantis not astateactorunlesstheconductonthepartofaguardorofficer

17 519 F.2d93, 94 (5th Cir. 1975).

‘~

19 594 F.2d 140, 141 (5th Cir. 1979)(upholdingabenchverdict in favor of amerchanton
a§ 1983claimbecauseunlike thepolice in Brooksh ire, supra, thepolicein Whitehadapolicy of
conductingindependentinvestigationsto makedeterminationsto arrestand“did not customarily
rely solelyon themerchants’accusation)

20 673 F. 2d 771,772 (5th Cir. 1982)(upholdingabenchverdict in favorof amerchanton

a § 1983claim wheretheplaintiff wasdetainedin a storeon suspicionofshoplifting, apolice
officerwascalledto thescene,theofficerperformedan independentinvestigationandarrested
theplaintiff).

21 889 F.2d62, 63 (5thCir. 1989)(decliningto find stateactionon thepartofa

defendantshoppingmall wherearrestingofficersmadethearrestofcustomerscausinga
disturbancebasednot only on therequestofmall security,butalso on independentobservation).
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giving rise to theclaimeddeprivationoccurredbasedsolelyon designationof suspicionby the

merchantandwasnot accompaniedby anyindependentinvestigationby the officer.

Suchis not thecasehere,thereis no evidencethat therewasa preexistingagreement

betweenlHarrah’sandthesheriffsdepartmentto makearrestsbasedsolelyon thecomplaintofthe

merchant.McLaughlincalledin to reportwith thesheriffthathewouldbe“working atHarrah’s

property.”22 Hesubsequentlycalledthesheriffsdepartmentandtookordersfrom themasto the

arrestsof the plaintiffs. McLaughlinmadean independentinvestigationofthe incident. The

undisputedsummaryjudgmentevidenceestablishesthatHarrah’sreliedupontheStatePolicefor

security,andthat the StatePolicemaintainedanoffice at the Casino.23 Furthermore,thereis

undisputedtestimonythatHarrah’swasnotawarethateitherMcLaughlinorComeauxwereeither

“on duty” andlorpatrollingHarrah’spropertyon thenight HurricaneRita madelandfall. Steve

Dichkus,thegeneralmanagerofthecasino,testifiedin hisdepositionthatheorderedall personnel

to leavetheproperty,andthathedidnotwantanybodyleft on thepropertyduringthehurricane.24

Finally, Harrah’spolicy wasnotto detainsuspects,but to allowthemto leave.25Accordingly,the

court concludesthatHarrah’sis not a stateactor,and thatthe § 1983claimsagainstit mustbe

dismissed.

Is Harrah~ immunefrom thefalseimprisonment/arrestclaims?

22 Harrah’sexhibitD, depoof McLaughlin, pp. 52 and100.

23 Harrah’sexhibitA, Depo.ofSteveDitchkus (Harrah’sGeneralManager)atpp. 36-38.

24 Id., p.54.

25 Harrah’sexhibitB attachedto Rarrah’sresponseto Government’defendants

opposition,depoofMcLaughlin, pp. 142-43.
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Plaintiffs allegeclaimsoffalsearrestandfalseimprisonmentagainstHarrah’s whichare

thesametortunderLouisianalaw,26 Thecourtnotesthat McLaughlinconsideredhimselfto be

workingbothfor Harrah’sandthesheriffsdepartment.2’ McLaughlinhadreturnedto Harrah’s

to “lock thepropertydown.”28 Comeaux,an Iowa reservedeputyandIT managerfor Harrah’s,

wasassistingMcLaughlinsecurethemainbuilding. ComeauxaccompaniedMcLaughlinto his

homeandboth returnedto Harrah’spropertyandremainedon securityduty.29 Again, thereis a

disputeasto whetherornot McLaughlinwasactingasan employee/securityguardfor Rarrah’s

orasa sheriffsdeputy.

“[AJn essentialelementofclaimsunderLouisianalawoffalsearrest,falseimprisonment,

andmaliciousprosecutionis a lackofprobablecause.”3°Hence,aplaintiff mustallegeandprove

heor shewasdetained,andthatthedetentionwasunlawful.3’ Article 214 oftheLouisianaCode

of Criminal Procedureprovidesthat any personmaymakea citizen’s arrestof anotherseen

committingafelony. Article 215 oftheCodeofCriminalProcedureprovidesthatamerchantcan

detainanindividual uponreasonablesuspicionoftheft. Louisianalaw providesthat:

‘Reasonablecause’underarticle215is notsynonymouswithprobablecause,when

26 Kelly v. WestCash& Carry Bldg. MaterialsStore, 745 So.2d743, 761 (La.App.4th

Cir. 1999).

27 Plaintiffs’ exhibit 16, McLaughlin depo.,p. 119.

28 Plaintiffs’ exhibit 16, McLaughlin depo.pp. 27, 28.

29 Plaintiffs’ exhibit 15, Comeauxdepo.pp. 16-22.

30 Morris, 277 F.3dat756 (citing Taborav. City ofKenner,650 So.2d319,322,23
(La.App.

5
th Cir. 1995)).

31 Coo/a t’. Rodenbeck,711 So.2d444, 447 (La.App.~ Cir. 1998).
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adetention,ratherthanan arrestis involved.

Reasonablecausefor an investigatingdetentionis somethinglessthanprobable
cause.It requires,however,thatthedetainingofficerhavearticulableknowledge
ofparticularfactssufficientlyreasonabletosuspectthedetainedpersonofcriminal
activity.32

Harrah’smaintainsthatit cannotbeheld liableforfalsearrestunderLouisianalawbecause

ofamerchant’simmunity citing Townsend,suprawhich analyzedthat:

[w]herethedetentioncomplainedofis authorizedbyLa.CodeCrim.P.art. 215,the
merchantwill be immunefrom criminal andcivil liability. Forthisprivilegeto be
operative,that statutesimply requiresa reasonablecausein the mind of the
merchantto believethatthe personhascommitteda theft, Thearticle doesnot
address,andwearenot concernedwith, thestateofmind ofthepersondetained.
Thatissue,thecriminal intent, is relevantonly in determiningguilt or innocence
ofacriminalcharge.33

Thus,Harrah’sarguesthatit wasentirelyreasonableto believethatthreemenprowling

Harrah’spropertyin violation ofaMandatoryEvacuationOrderanddressedin bodyarmorhad,

orwereaboutto commitacrime. Plaintiffs maintainthattherearegenuineissuesofmaterialfact

asto whetherornotMcLaughlin andComeauxhad reasonablecauseto arrestor imprisonthem.

They arguethat theyneverenteredHarrah’sestablishment,andthat theyenteredthe parking

structureafterfinding out that Interstate10 wasclosedbecauseofthedangeroushurricaneand

traffic conditions. Theyfurtherassertthat Harrah’sentranceandparkingstructurewere open.

Eventhough,McLaughlintestifiedthatit lookedlike theyweretrying topryopenHarrah’sfreezer,

Comeauxtestifiedthattheplaintiffs hadno toolsto openthepadlock. Plaintiffs assertthat they

32 Townsend v. Sears, Roebuck & Co., 466 So.2d675, 677-78(La.App.
5

th Cir. 1985)

(quotingStatev. Hudgins,400 So.2d889 (La.1981)).

~ Id (quotingMapesv. NationalFoodStoresofLouisiana,Inc., 329 So.2d831 (La.App.
1st Cir. 1976)).
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toldHarrah’ssecuritywhy theywerein theareaandofferedto showthemreceiptsfor the items

andlorsuppliespurchasedandcashtheyhad,butHarrah’srefusedtofurtherinvestigatethematter.

Plaintiffs assertthat theyaskedHarrah’ssecurityto verif3’ theirpurposeby callingtheirChurch,

butHarrah’ssecurityrefused.Plaintiffs testifiedthat theyurgedHarrah’ssecurityto inspecttheir

vehicleand seetheir relief supplies,but Harrah’ssecurityrefused.The Court concludesthat

Plaintiffs havepresentedsufficient summaryjudgmentevidenceto createa genuineissueof

material fact for trial asto whetheror not Harrah’ssecurityhada “reasonablesuspicion”that

would havewarranteddetentionand/orimprisonmentofthePlaintiffs.

Assaultandbatteryclaims

Harrah’smaintainsthatbecauseMcLaughlinandComeauxpersonallywitnessedPlaintiffs

lootingorattemptingto loot,theywerejustified in detainingthemand/orhowtheydetainedthem.

Assaultandbatteryinvolves“a harmfuloroffensivecontactwith apersonresultingfrom

an actintendedto causethepersonto suffersuchacontact.34It is sufficientif theactorintendsto

inflict either a harmful or offensivecontactwithout the other’s consent.”35 “Bodily harm is

generallyconsideredto beanyphysicalimpairmentoftheconditionofaperson’sbody,orphysical

painor illness.“36

LouisianaCodeofCriminalProcedurearticle220providesthata“personmakinga lawful

arrestmayusereasonableforceto effectthearrestanddetention,alsoto overcomeanyresistance

~ Alvaradov. Doe,613 So.2d166, 167 (La.App. 1992),quotingCaudlev. BeEts,512
so.2d389, 391 (La.199l).

“ Id., citing W. Prosser& W. Keeton,TheLaw ofTorts (SIb Ed. 1984)§ 9.

36 Id., at392.
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orthreatenedresistanceofthepersonbeingarrestedordetained.”“Reasonableforce”underarticle

220 “dependson thetotality of thefactsandcircumstancesofeachcase.”37

Harrah’sarguesthatMcLaughlinandComeauxwerejustified in using theforcethatthey

allegewasnecessarybecause“plaintiffs werespotteddressedin full combatgear,atnight, atthe

heightofHurricaneRita, walking aroundoutsidean abandonedcasinowhile oneheldawooden

club.”38 Louisianacourts considerseveralfactorsin determiningwhethertheforceusedwas

reasonable,including “the knowncharacterofthe arrestee;the risksand dangersfacedby the

officer; thenatureoftheoffenseorbehaviorinvolved; thechanceofescapeif theparticularmeans

arenot employed;the existenceof alternativemethodsofarrestor subduingthe arrest[ee];the

physicalsize,strengthand weaponryoftheofficersascomparedto thatofthearrestee;andthe

exigenciesof the moment.”39 Other factorsinclude “whetherthe [arrestee]was intoxicated,

belligerent,offensiveoruncooperative.”40

Plaintiffs maintainthat thereis a genuineissueofmaterial fact for trial as to whether

assaultandbatteryclaimsarepresent.Plaintiffs submittheirowntestimonythatHarrah’s security

officers sat on theirkneeson thebackofaboundsuspect,lifting onesuspectup by his armsto

demonstratehow to “pop” a man’sarmsout of his sockets. The securityofficersusedforceto

inflict injury and painon Plaintiffs. Plaintiffs also testifiedthat theydid not resistarrestor

confinement;theywerecooperativeandunarmed.Comeauxtestifiedthat thePlaintiffs did not

“ Evans v. Hawley, 559 So,2d500, 503 (La.App.2nd Cir. 1990).

38 Harrah’smemo.p. 16.

~ Evans, 559 So.2dat503 (citationsomitted).

40 Id. (citationsomitted).
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resistarrestorconfinement.4’ PlaintiffsarguethatHarrah’ssecuritywasmuchgreaterinstrength

andsize,andtherewasno exigentcircumstanceswhichjustified theexcessiveforceused. The

Courtfinds thatPlaintiffshavesubmittedsummaryjudgmentevidenceto createagenuineissue

offactfor trial astowhetherornot Harrah’ssecurityusedreasonableforceto detainand/orarrest

thePlaintiffs.

Intentionalinfliction ofemotionaldistress

To recoverfor a claim of intentionalinfliction of emotionaldistress,theplaintiff must

provethat: (1)theconductofthedefendantwasextremeandoutrageous;(2)theemotionaldistress

sufferedwassevere;and(3)thedefendantdesiredto inflict emotionaldistressorknewthatsevere

emotional distresswould be certainor substantiallycertain to result from its conduct.42 The

plaintiffmustproveconduct“sooutrageousin character,andsoextremeindegree,asto gobeyond

all possibleboundsofdecency,andto beregardedasatrociousandutterlyintolerableinacivilized

community.”43 Conduct intended to cause “some lesser degree of fright, humiliation,

embarrassment,worry, orthe like” is notsufficient.44

Harrah’smaintainsthat theactionsofhandcuffingtheplaintiffs andotherrelatedactions

in connectionwith thedetentionandarrestareinsufficientto constituteintentionalinfliction of

emotionaldistressunderLouisianalaw.45 Harrah’sarguesthatthebasisofPlaintiffs’ claimsis that

~‘ Plaintiffs’ exhibit 15, Comeauxdepo.p. 33.

42 Whitev. Monsanto,585 So.2d1205, 1209(La.1991).

~ White,585 So.2dat 1209-10.

~ Id at 1210.

“~ Citing Morris v. Dillard Dept Stores,Inc., 277 F.3d743,587 (1986).
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“DeputyMeLaughlin,alsotheDirectorofGuestSafetyandServicefor Harrah’s,arrestedplaintiffs

anddetainedthemfor trespassingandsuspicionoflooting at theheightofHurricaneRita, while

dressedin combatgearandwhile oneofthemwasarmedwith awoodenclub.”46

Plaintiffs maintain that they have establishedgenuineissuesof material fact on their

intentionalinfliction claimsbasedonthetestimonyofthePlaintiffs. Forexample,Plaintiffsassert

that“althoughMr. Toth didnotresistarrestordetention,thetwo securityofficers threwhim face

downon thegroundandweighedhim downwith theirknees.”47 “Theyhadgunspointedat the

backofmyhead,andtheywerecallingusnames.. . it wasveryfrightening.”48 “I felt two guns

atbothsidesofmy head.”49Onesecurityofficer lifted Mr. Tothupby hishandcuffedarmsalmost

to thepoint wherehis shoulderswouldpopout.’°Plaintiffs arguethat this evidenceshowsthat

Harrah’sbehaviorwasatrocious,extreme,intolerableandoutrageous.

Harrah’schallengesMr. Toth’sassertionthatthesecurityofficers“threw” Mr. Schmitzand

Mr. Moonagainstthewall. Harrah’sassertsthatthis is notMr. Toth’stestimony.Harrah’sfurther

arguesthat “plaintiffs suffered,atmost,minimalbruisingwhich didnot evenwarrantavisit to a

physician...”5’ Bethat asit may,theCourtconcludesthatPlaintiffs havecreatedagenuineissue

ofmaterialfact for trial asto theirclaimsofintentionalinfliction ofemotionaldistress.

46 Harrah’smemo.p. 17.

~ Plaintiffs’ opposition.Memo.p. 32.

48 Plaintiffs’ exhibit 2, Toth depo.p. 100.

~ Plaintiffs’ exhibit 2, Tothdepo.p. 103.

~° Plaintiffs exhibit2, TothDepo.p. 242.

~ Harrah’sreplymem.p.10.
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Negligenceclaims

Torecoverfornegligenceorgrossnegligence,theplaintiffmustproveduty,breachofduty,

causein fact, proximatecauseanddamages.52“Grossnegligenceexists[,] whenthereis such

disregardoftheinterestofothersthatthetortfeasor’sconductamountsto agrossdeviationbelow

thestandardofcareexpected[of] areasonablecarefulmanunderthecircumstances.”53 Security

officershavea commonlaw dutyto performtheirfunctions“in areasonablefashionandactasa

reasonablyprudentmanunderthecircumstances.”54

Harrah’smaintainsthat“evenif someofthatconductwereattributabletoHarrah’sitwould

be immunefrom statelaw claimspursuantto articles214 and 215 ofthe LouisianaCodeof

Criminal Procedure,”55andthatall activity wasentirelyreasonableafterthethreeplaintiffs were

spottedonHarrah’sgroundsattheheightofHurricaneRita. To thecontrary,referringbackto

theconductstatedaboveconcerningPlaintiffs’ claimsofintentionalinfliction ofemotiondistress,

Plaintiffs arguethatHarrah’semployees’conductwasfarbelow anyreasonablestandardofcare.

TheCourt finds thatPlaintiffshavesubmittedsufficient summaryjudgmentevidenceto createa

genuineissueofmaterialfact for trial asto theirclaimsfor negligenceand/orgrossnegligence.

Action for civil conspiracy

LouisianaCivil Codearticle2324providesthat“[h]e who conspireswith anotherperson

52 Detraz v. Lee, 950 So.2d557, 562 (La.2007).

~ Colev. Dept. ofPublicSafety& Corrections, 825 So.2d1134, 1139-1140(La.2002).

~ Arceneauxv. DeLaRosa, 889 So.2d383, 388 (La.App.2004)writ denied,896 So.2d
1009(2005).

“ Harrah’smemo.p. 18.
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to commitan intentionalorwillfU.1 actis answerable,in solido,with thatperson,for thedamage

causedby suchact.” Louisianalaw doesnot recognizean independentcauseofactionfor “civil

conspiracy.”56 Thus, Plaintiffs mustpleadnotjust the existenceof aconspiracy,but alsothe

existenceofanunderTyingintentionaltortwhichtheconspiratorsagreedto perpetrateandwhich

theyactuallycommittedin wholeor in part.” To recoverunderthetheoryof civil conspiracy,the

plaintiff mustestablishthattherewasan agreementasto theintendedoutcomeor result.58 The

plaintiffs have failed to allege facts in theircomplaint to establishthat Harrah’s employees

conspiredto commitan intentionaltort uponthePlaintiffs. Thus, the Courtfinds that Plaintiffs

havenotestablishedthattherewasan agreementasto theintendedoutcomeorresult. Therefore,

Plaintiffs’ claims for civil conspiracymust be dismissedpursuantto FederalRule of Civil

Procedurel2(b)(6).59

Lossofconsortium

Harrah’smaintainsthat thePlaintiffs’ wiveslossofconsortiumareentirelyderivativeof

thehusbands’claims,andbecausePlaintiffs cannot proveanyclaimsagainstHarrah’s,the loss

ofconsortiumclaimsmustalsofail asamatteroflaw. BecausetheCourthasfoundthatPlaintiffs

~ Rossv. Conoco,Inc., 828 So.2d546, 552 (La.2002). Rhycev. Martin, 173 F.Supp.2d

521,535 (E.D. La. 2001).

~ SeeButz v. Lynch, 710 So.2d1171, 1174(La.App. ~ Cir. 1998),writ denied, 721
So.2d473 (1998).

58 Id

~ FederalRuleofCivil Procedure12(b)(6)allowsdismissalofa complaintwhenit fails
to stateaclaim uponwhichreliefcanbe granted. Thetest for determiningthesufficiencyofa
complaintunderRule l2(b)(6) is that” ‘a complaintshouldnotbedismissedfor failure to statea
claim unlessit appearsbeyonddoubtthat theplaintiff canproveno setoffactsin supportofhis
claim whichwould entitlehim to relief.’
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havecreatedagenuineissueofmaterialfactonatleastoneclaim,thePlaintiffs’ wives’ claimsfor

lossofconsortiumarestill viableandwill notbedismissed.

CONCLUSION

Basedon theforegoing,themotion for summaryjudgmentfiled by defendant,Harrah’s,

wilT begrantedin partand deniedin part.TheclaimsagainstHarrah’sfor section1983andcivil

conspiracywill be dismissed,otherwisethemotionwill bedenied.

THUSDONEANT) SIGNEDin Chambersat LakeCharles,Louisiana,this ____ dayof

May, 2009.

J ST. TRItVIBLE, JR.
UM’[ED STATESDISTRICT JUDGE
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