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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAKE CHARLESDIVISION

ROGER D. ROHRER : DOCKET NO. 2:06-cv-1242
VS. ) JUDGE TRIMBLE
MICHAEL J. ASTRUE, ) MAGISTRATE JUDGE KAY

COMMISSIONER, SOCIAL
SECURITY ADMINISTRATION

REPORT AND RECOMMENDATION

Before the court is plaintiff's Motion for Attaey Fees Pursuant to 42 U.S.C. § 406(b).
Doc. 18. The Commissioner filed a response &ngff's motion statingthat the court cannot
determine if the award requestexdreasonable because plditgi counsel did not provide his
normal hourly billing charge for non-contingefiee cases. Doc. 200n August 10, 2009, the
court ordered plaintiff to submit plaintiffocinsel’s normal hourly billing charge for non-
contingent fee cases. Doc. 24. On AugustZ9, plaintiff filed a response to the court’s
order. Doc. 25.

I
Background

Roger D. Rohrer filed a complaint agdirthe Social SecurityAdministration (the
Administration) on July 21, 2006. Doc. 1. TAdministration, through its Commissioner, filed

its answer denying that plaintiff was entitled taisb security disabilitypbenefits on November

! This matter has been referred to the undersigned pursuant to 28 U.S.C. § 636 foariReRetommendation.
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17, 2006. Doc. 7. Plaintiff then filed his brief in support of his position on December 19, 2006.
Doc. 8. The Administration filed a responselaintiff's brief on January 16, 2007. Doc. 9. On
September 20, 2007, Magistrate Judge Wvilsissued a Report and Recommendation
recommending that the matter be remanded. D@c.On November 15, 2007, the court entered
judgment adopting the Report and Recommendation and ordered that the Commissioner’s
disability determination be rekged and remanded for further proceedings in accordance with the
Report and Recommendation. Doc. 11.

Pursuant to the Equal Access to Justice(tke EAJA), 28 U.S.C. § 2414, on January 24,
2008, plaintiff's counsel sought attorney’s fées39.00 hours spent representing plaintiff before
the district court. Doc. 12. Counsel wasgarded the maximum allowed under the Act, $125.00
per hour for a total fee of $4875.00. Doc. 17.

Ultimately, plaintiff was awarde past-due disability benef. Doc. 18, Att. 3, p. 6.
Pursuant to § 42 U.S.C. 8§ 406(plaintiff's counsel now seeks ammal for additional attorney’s
fees equal to twenty five (25) percent of plaintiff's past due benefits. Doc. 18, Att. 4, p. 2-3.
Plaintiff's counsel and the Commissioner agifes this request amants to a fee of $20,739.85.
Doc. 20, at 4-5; Doc. 21, at®1.Thus, counsel asks this court to award him $20,739.85 of
plaintiff's past due benefits.

The Administration submitted a response gdhaintiff's motion stating, albeit with
reservation, that tfhe Commissioner submits that [a] $20,739.95 award under 42 U.S.C. §

406(b) appears to be reasonable.” Doc. 2@, aHowever, the Commissioner goes on to state

2Plaintiff originally requested an award of $15,864.85, Whigpresents twenty five percent of the benefits awarded

to plaintiff payable under § 406(b) minus the previously awarded EAJA fees of $4875080.18) Att. 4, p. 3.
However, in his Reply, plaintiff amended his request to an award of the full $20,739.85. 1Dat.12 Plaintiff

further requests in his Reply, that plaintiff's counsel be ordered to reimburse plaintiff the previously awarded EAJA
fees upon receipt dhe § 406(b) awardld. The Commissioner agrees that plaintiff's amended request is the proper
method. Doc. 20, at 4-5.



that since plaintiff's counsel dinot provide the court with his “normal hourly billing charge for
non-contingent fee cases” thatstdifficult for the court to determe if the award is reasonable.
Id. at 4. In other wordghe Commissioner stated that fiee may very welbe reasonable but
that the court should obtain additional informatbefore reaching its conclusion. So too, the
Commissioner “respectfully suggests than anount of no more than double a claimant’s
attorney’s per hour non-contingey rate is reasonableld. at 3.

The Commissioner elaborated on his positgating that, where counsel worked 39
hours and requests a total § 4Q6twvard of $20,739.85, counseleffectively requesting “about
$531.79 per hour.” Id. at 4. Therefore, the Commissioner's statements imply that the
Commissioner would not siagree that the amount requesteste is reasonable so long as
counsel’'s non-contingency raite at least $265.90 pdour, which is hif of a $531.79 hourly
rate. On August 10, 2009, the court ordered pfato submit plaintiff counsel’s normal hourly
billing charge for non-contingency fee cases. Doc. 24.

On August 21, 2009, plaintiff's counsel filed aspense to the court’'s order. Doc. 25.
Plaintiff's counsel stateand affirms that his firm handles ordpcial security cases and that all
of said cases are handled on a contingency fees.baHe further states and affirms that by
comparing the ongoing rates for law firms of a similar size to his own (approximately 50
lawyers) in Manhattan, that “fees in exce$s$650 per hour for a pmer would not seem
unreasonable and a figure close to that woulgdsm as not unreasonalibr associates.id.

.
Section 406(b) Fees

A. Sources of Attorney’'sdes in Social Security Cases




As an initial matter, some explanation of the sources of attorney’s fees in Social Security
cases is in order. When counsel represantgevailing claimantcounsel may be awarded
attorney’s fees pursuatd two separate statutes, the So8eturity Act, 42 U.S.C. § 406, and
the Equal Access to Justice Act, 28 U.S.C. § 24Mth regard to the apipgation of the Social
Security Act, the Eastern Digtt of Texas has explained:

When a claimant prevails, the Social Security Act authorizes the
Commissioner to award attorneyfses for work done at the
administrative level. Similarly, the Act permits a federal district
court to award attorney's fees f@presentation before the court.
Attorney's fees awarded pursuant to either subsection of Section
406 are withheld by the Commissioner and paid directly to the
attorney out of pastue benefits awarded.

A federal district court lacks autrity to award fees for work done

at the administrative level. Likese, the districtcourt generally
does not possess jurisdiction to ewian attorney's fee award of
the Commissioner. Consequentiyhen attorneys litigate at both
levels, they ordinarily must seek attorney's fees from both the
district court and th Commissioner to receive full and fair
compensation.

Brannen v. Barnhar2004 WL 1737443, at *2 (E.D. Tex. Ju, 2004) (internal citations and
footnotes omitted).
The Eastern District also summarized agilan of the Equal Access to Justice Act:

A prevailing litigant also may recov@n award of attorney's fees
pursuant to EAJA, an entirely s@rate statute. EAJA requires
district courts to award reasonable attorney's fees when the
Commissioner's position in the action was not “substantially
justified.”  Unlike attorney'sfees awarded under the Social
Security Act, which are drawndm the claimant's recovery of
past-due benefits, attorney'set awarded pursuant to the EAJA
are paid by the Unite8tates government.

Federal district courts may award attorney's fees to prevailing
claimants and their attorneys under both EAJA and the Social
Security Act. An EAJA award iseparate from a Section 406(b)

award, and neither is limited or affected by the other. However,
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attorneys cannot achieve double recovery. When both awards are
bestowed, attorneys must refune tlesser award to their clients.
Thus, an EAJA award, in adaiti to a 406(b) award, “effectively
increases the portion of past-dbenefits the successful Social
Security claimant may pocket .”

Id. at *2-3 (internal citations and footnotes omitted).

Thus, “[w]lhen Social Security cases aliegated administratively and judicially,
prevailing claimants and their ath@ys may recover up to three attorney's fee awards: (1) from
the Commissioner pursuant to 42 U.S.C. § 406@@);from the districtcourt pursuant to 42
U.S.C. 8 406(b); and (3) frortne district court pursuant @8 U.S.C. § 2412(d)(1)(A). When

both the second and third awards are receivedeser must be retat to the client.”ld.

B. Fee Determination under § 406(b)

Section 406(b) provides that counsel to ecessful claimant may receive a “reasonable
fee for such representation, not in excess of twenty five (25) pevtéme total of the past-due
benefits to which the claimam$ entitled by reasowf such judgment.” 42 U.S.C.§8 406(b).
Additionally, the Fifth Circuit has held that wieecounsel has received an attorney’s fee for
work before the Administration, that fee aggtgl with the fee earned for work before the
district court cannot exceed 25 percenthaf claimant’s past due benefil@awson v. Finch425
F.2d 1192, 1195 (5th Cir. 1970Brannen 2004 WL 1737443, at *3. hRally, as mentioned
above, if the court awards a fee under § 406(b), the fee under the Equal Access to Justice Act
must be returned.

In determining what constituted a reasondiele within the twenty five (25) percent
range set out at § 406(b), cirtausplit on the proper methodology¥he Fifth Circuit adopted the
lodestar approach, taking the number of reablnhours expended on litigation multiplied by a
reasonable hourly rate and adjusting it upwardawnward based on the circumstances of each
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case. Brown v. Sullivan917 F.2d 189, 192-93 (5th Cir. 1990Dther circuits placed larger
emphasis on the contingency fee agreem@&isbrecht v. Barnhart535 U.S. 789, 794, 122 S.
Ct. 1817, 1821, 152 L. Ed. 2d 996 (2002).

In Gisbrechf the Supreme Court resolved the circuit split, rejecting the use of the lodestar
approach to determining the reaableness of attorney’s feaader § 406(b). 535 U.S. at 793,
122 S. Ct. at 1820, 152 L. Ed. 2d 996. The Cdatd that instead primacy is given to
contingent-fee agreements:

[W]e conclude [that] 8§ 406(bjloes not displaceontingent-fee
agreements as the primary means by which fees are set for
successfully representing Social Security benefits claimants in
court. Rather, § 406(b) calls foourt review osuch arrangements

as an independent check, to assthat they yield reasonable
results in particular casesCongress has provided one boundary
line: Agreements are unenforceatehe extent that they provide

for fees exceeding 25 percent of phest-due benefits. Within the

25 percent boundary . . . the attorney for the successful claimant
must show that the fee sought is reasonable for the services
rendered.

Courts that approach fee determinations by looking first to the
contingent-fee agreement, then testing it for reasonableness, have
appropriately reduced the attorney's recovery based on the
character of the representationdathe results the representative
achieved. If the attorney is responsible for delay, for example, a
reduction is in order so that tlatorney will not profit from the
accumulation of benefits during thenakency of the case in court.

If the benefits are large isomparison to the amount of time
counsel spent on the case, a dowmadjustment is similarly in
order. In this regardhe court may require the claimant's attorney
to submit, not as a basis for satellitigation, but as an aid to the
court's assessment of the readadaness of the fee yielded by the
fee agreement, a record ofie hours spent representing the
claimant and a statement ofethawyer's normal hourly billing
charge for noncontingent-fee cases.

Id. at 807-08, 122 S. Ct. at 1828, 152 L. Ed. 2d @®@rnal citations and footnotes omitted).
As observed by the Eastebistrict of Texas:
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Other than establishing primacy @fcontingent-fee agreement, the
Supreme Court offered little guidance, and left many questions
unanswered. While the Court pressly rejected the lodestar
approach as a starting point, certaspects of a lodestar approach
remain in the calculus. For @&xple, the Court instructs that
district courts should look to theharacter of the representation and
results obtained. Furthermothe Court suggests examining hours
worked and a reasonable hourly rate. The overall result is a
conundrum. District courts are lgfi determine how much of the
lodestar approach is still viabfe.

Brannen 2004 WL 1737443, at *&.

Published decisions of districourts within the Fifth Circuit have looked to the factors
set out inGisbrechf including character of the represdiua, the results achieved, whether the
fee-requesting attorney was respblesfor delay of the case, amhether the attorney received a
windfall (i.e. benefits largen comparison to the amounf time spent on the caseBrannen
2004 WL 1737443, at *5. Further, in decipingrithe windfall considation, courts have
considered the risk of loss in the representatiomexperience of the attwey, the percentage of
past due benefits the fee congey the value of the case to tl@imant, and whether the client
consents to the requested fée.

In applying the factors set out above to theainsmatter, the court onscious of its role
as the arbiter of reasonableness. As notésishrechi while primacy is given to the contingent
fee agreement, it is exposure to court review plus the statute’s twenty five (25) percent limitation

that provides a check on that agreement to prevent it from resembling an adherence contract.

535 U.S. at 807, 122 S. Ct. at 1828, 152 L. Ed. 2d 996 court also notes the primacy of the

® The Eastern District of Texas quotes Scalia’s dissent: “I do not know what the judges of our district courts and
courts of appeals are to make of today's opinidggisbrecht,535 U.S. at 809, 122 S. Ct. at 1829, 152 L. Ed. 2d 996
(Scalia, J., dissenting).

% As noted inBrannen courts have allowed de facto hourly rates of greater than $1400.00 peBnannen 2004

LW 1737443, at *5. Even within the \&kern District of Louisiana, courts\yeallowed fees reaching greater than
$450.00 per hourSege.g, Reese v. Astru€ivil Action No. 5:06-cv-1487, Docs. 26, 27 (June 24, 2008).
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contingent fee agreement.

Looking to the factors set out iisbrecht it is clear that counsel for plaintiff
successfully argued this case before botk thstrict court andon remand before the
Administration, securing benefitsrfais client. There are no indigans of delay on the part of
counsel. Further, counsel has shown that he mxparienced social security attorney and that
plaintiff does not object to the fee. Doc. 181./8, p. 3-4, 15. The fee constitutes twenty five
(25) percent of past-due benefits, the percentagsented to by plaintiff in the fee agreement.
Finally, the value of the case tcetblaimant is obviously very high.

The Commissioner did not argtieat the award was unreasble he only argued that
the court should consider plaéiffi counsel’s normal non-contingé fee hourly billing rate.
Furthermore, the Commissioner indicated tih&t Administration generally does not oppose an
award so long as it is no more than double glantiff counsel’s non-contingent fee hourly
billing rate multiplied by the number of houtsat plaintiff's counsel spent on the matter.

Doubling what counsel states and affirmswdobe his non-contingent hourly rate of
$650.00 per hour results in an hourly rate of $1,300.00. This rate obviously far exceeds the de
facto hourly rate of $531.79 refedr¢o by the Commissioner. Fhermore, the court notes that
while a $531.79 rate would be high for local calnim the Western Digtt of Louisiana,
plaintiff hired counsel fronfNew York where legal servés are far more costly.Therefore, the
undersigned finds that the award requegte plaintiff's counsl is reasonable.

For the foregoing reasons, the undersigned RECOMMENDS that plaintiffs Motion for

> See, e.g., Trupia v. AstruB008 WL 858994 (E.D.N.Y. Mar. 27, 2008) (award equivalent to $714.09 per hour
reasonable)Blizzard v. Comm'r of Soc. Sgd96 F.Supp.2d 320 (S.D.N.Y. 2007) (award equivalent to $705.00 per
hour reasonable and not a windfall)Joslyn v. Barnhart 389 F.Supp.2d 454, 457 (W.D.N.Y. 2005) (award
equivalent to $891.61 per hour reasonable and not a windfall).
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Attorney Fees Pursuant to 42 U.S.C. 8§ 406(lDELGRANTED and thahe court thereby award
attorney’s fees to plaintiff counsel in the amount of $20,739,95.

The undersigned FURTHER RECOMMENDS tlthé court order plaintiff's counsel,
upon receipt of this award, to refund to plaintifé previously awarded EJA fees in the amount
of $4,875.00.

THUS DONE AND SIGNED in Chambers atkeiCharles, Louisiana, on thi& day of

December 7, 2009.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE



