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Before the Court are the Parties’ memorandain responseto the undersigned’sprior order

requestingthatthe partiesbriefthe issueconcerningthe numberof medicalmalpracticecapsthatwill

be applicablein the instant lawsuit.1 Pursuantto a motion for partial summaryjudgment,the Court

previously ruled that Defendantwas liable to Mrs. Leavelt for failing to timely diagnosethe labial

hematomaandfor theinjuries sustainedby PeytonLeavell. The Court furtherruledthatagenuineissue

of materialfact for trial existedas to whetheror not Defendantcommittednegligentactswhich caused

Mrs. Leavell’sother injury - symphysispubisdiastasis— duringthe deliveryof Peyton.2

FACTUALSTATEMENT

For a recitation of the relevant facts, see the Memorandum Ruling dated December 30, 2008?

LAW AND ANALYSIS

Plaintiffs in this actionhaveallegedmedicalmalpracticeandhavefiled theactionpursuantto

I Seedoc.#47datedJanuary8, 2007.

2 SeeMemorandumRuling datedDecember30, 2008 (doc.#44).

Doc. #44.

Leavell v. Army et al Doc. 53 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/2:2006cv01760/100994/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/2:2006cv01760/100994/53/1.html
http://dockets.justia.com/


the FederalTort Claims Act againstthe United Statesto recoverfor the negligenceof the Army

physicianswho treatedthem. In Owensv. UnitedStates,4the Court heldthatLouisiana’smalpractice

liability cap,specificallyLouisianaRevisedStatute§ 40:1299.42(MedicalMalpracticeAct) isa defense

availableto the UnitedStatesto limit their liability to $50O,000.00.~

Plaintiifs maintainthatthe failureto obtaininformedconsentwasa dutyfor bothBaynes-Jones

Army CommunityHospitalandDoctorsWilliams andGreer,andthat this dutywasbreachedmultiple

timesduringMrs. LeaveIi’s pregnancyanddelivery.Plaintiffs arguethatthedoctorsandthehospitalhad

a duty prior to laborto inform Ms. Leavellof the particularrisks6 associatedwith a vaginaldelivery

becauseof hermedicalhistory.

Plaintiffs furthermaintain that the duty to obtain informed consentalso existed during the

delivery process. Mrs.Leavell should havebeeninformedof the risk factorsassociatedwith the use

of tractionandsupra-pubicpressure,vacuumextraction,McRobertsmaneuver,andthe solicitationof

manualpushingby nursesandher husband.Plaintiffs furthermaintainthata cesareansectionshould

havebeenrecommended.Plaintiffs assertthatthefailure to obtaininformedconsentby thehospitaland

the physiciansresultedin injuriesto bothMrs. Leavell andPeyton. Plaintiffs arguethatthe failure to

obtaininformedconsentandrecommend/performacesareansectionshouldcreateonemedicalcapfor

Mrs. Leavell andonefor Peyton.

Plaintiffs allegethatMrs. Leave11 demonstratedsignsofmajorrisk factorsfor shoulderdystocia;

(1) fetal macrosomia,and (2) maternaldiabetes.Plaintiffs submit that the physiciansbreachedthe

‘ 935 F.2d 734 (5th Cir. 1991), cert. denied, 502 U.S. 1031, 112 S.Ct. 870 (1992).

~ exclusiveof futuremedicalcareandrelatedbenefitsas providedin R.S.40:1299.43plus
interestandcost.

Therisks included(1) shoulderdystociainjury, (2) symphaysispubisdiastasis,and(3)

labia! hematoma.
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standardofcareby not stoppingthedelivery process,foregoinguseoftractionandvacuumextraction

andperforminga caesariansectionwhich resultedin injuries to both Mrs. Leave11 andPeyton. Thus,

Plaintiffs assertthat two additional(2) malpracticecapsareappropriate,onefor Mrs. Leave11 andone

for Peyton.

Plaintiffs maintain that the failure to timely diagnoseMrs. Leavell’s hematomain the post

deliverystagewasaseparatebreachof the standardof care which causeda separateinjury (a liabal

hematoma),thusan additionalseparatemedicalcap is appropriate.

Therelevantportionofthe MedicalMalpracticeAct (“MMA”), specifically,LouisianaRevised

Statute401299.42providesas follows:

B. (I)The total amountrecoverablefor all malpracticeclaimsfor injuries to or deathof
a patient, exclusiveof future medicalcareand relatedbenefitsas provided in R.S.
40:1299.43,shallnot exceedfive hundredthousanddollarsplus interestandcost.

DefendantarguesthatDr. Sinkhorn’sswornaffidavit pointsto only oneallegednegligentact

of malpractice— the failure to performacesareansectionwhich causedthe injuriesto bothPeytonand

Mrs. Leavell. DefendantcitesMiller v. Bossier,’whereinthe courtheldthatdespitethe fact that both

motherandchild sufferedinjuries duringchildbirth, only onemedicalcapapplied.

Plaintiffs pointout thatthe issueof morethanonemedicalcapwasnot on appealin theMiller

case. Plaintiffs cite Datsunv. SouthLouisiana MedicalCenter,8wherein the Court found separate

medicalcaps when therewere separateacts of medicalmalpractice. Plaintiffs also arguethat the

jurisprudenceallows for separatecapsforeachpatientciting Hollingni’orth v. Bowers.9Plaintiffsassert

940 So.2d 54 ( La.App. ~ Cir. 9/20/06).

8750 So.2d949 (La.1999).

9690So.2d825(La.App3~’Cir.12/30/96), rehearingdenied,(I997).See also Toddy.
Souls, 647 So.2d 1366 (La.App. 3rd Cir 12/21/94),writ denied, 651 So.2d 289 (La. 3/24/95); Moody
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that theyhavepotentially five (5) capsto applyto thiscasebecauseof five (5) separateanddistinctacts

of negligenceby two differentphysicianswhich areas follows: (1) failure to obtaininformed consent

on behalfof the child whichcausedinjuriesto thechild (Peyton),(2) failureto obtaininformedconsent

resultingin injuriesto Mrs. Leavell,(3) failure to perform a cesareansectionduring laboranddelivery

resultingin injuriesto Mrs. Leavell,(4) failure to performa cesareansectionduring laboranddelivery

resulting in injuries to Peyton,and(5) failure to timely diagnoseahematomaafter delivery causinga

separateinjury to Mrs. Leavell.

In Batson,the courtheldthat:

theMLSSA’°doesnot foreclosethe possibilityof a plaintiff recoveringmorethanone
cap for multiple injuries resulting from multiple actsof malpractice. The MLSSA
limits recoveryto $500,000.00for“the injury” for’an allegedactof malpractice.”The
useof singularnouns“injury” and ‘act” denotesthatthe legislaturedid not intendto
limit a plaintiff to one recovery for multiple injuries resultingfrom multiple actsof
malpractice.The plain languageof theAct givesno indicationthataplaintiff shouldbe
limited to a single recovery of $500,000.00,irrespective of how many acts of
malpracticeareperformedagainsthim orher. ThelanguageofLSA-R.S.40:1299.39(F)
shouldbeinterpretedto indicateby inferencethatthe total amountrecoverablefor each
actof malpracticeshall not exceed$500,000.00.(emphasisadded)”

TheMLSSA containsthe following languageregardingmedicalmalpracticecaps:

F. Notwithstandinganyotherprovisionof the law to thecontrary,no judgment
shallbe renderedandno settlementor compromiseshall be enteredinto for the injury
or deathof anypatientin anyactionor claim for anallegedactof malpracticein excess
offive hundredthousanddollarsplus interestandcosts,exclusiveoffuturemedicalcare
andrelatedbenefitsvaluedin excessof suchfive hundredthousanddollars.

y~UnitedIn!. Ins. Co., 657 So.2d236 (La.App. 5th Cir. 5/10/95),writ denied,663 So.2d713
(La.App.

4
h Cir. I 989); LaMark y, NME Hosp. Inc., 542 So.2d753 (La.App.4” Cir. 1989), writ

denied,551 So.2d1334 (La.1989).

‘° MalpracticeLiability for StateServicesAct; LouisianaRevisedStatute(“MLSSA”);
La.R.S.40:1299.39.

Datsun, 949 So.2d at 957.
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In Batson,the LouisianaSupremeCourtanalyzedthe languagein LouisianaRevisedStatute

40:1299.39(F)(”MLSSA”),not the languagein LouisianaRevisedStatute40:1299.42(B)(l)underthe

Medical MalpracticeAct (“MMA”) which is markedlydifferent. Plaintiff alsorelieson Williamsv.

Kemp,’2whereinthecourtheld that two separateactsof negligencecreatedaseparateinjury for both

the mother andthe child. Again, however, this casewas filed andanalyzedpursuantto Louisiana

RevisedStatute40:1299.39(F), not underthe MMA.

‘The languagein 40:1299.42(B)clearly statesthat ‘the total amount recoverablefor all

ma/practiceclaims for injuries.., of apatient,...shallnot exceedfive hundredthousanddollars plus

interestand cost.” Thus, the Court finds that the injuries sufferedby Peyton allow onemedical

malpracticecap,andthe injuries sufferedby Mrs. Leavell allow aseparatemedicalmalpracticecap.

CONCLUSION

Basedon the foregoing,two (2) medical malpractice caps are potentially applicable for the

injuries sustainedby Mrs. Leavell andPeytonLeavell.

THUS DONE AND SIGNED in Chambers at Lake Charles, Louisiana, this 17th day of

February,2009.

— <flta~j

JMhEST. TRIMBLE, JR.
Uf4ITED STATESDISTRICT JUDGE

2 428 So.2d1000 (La.App. 1stCir. 1983).
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