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IN ALEXANDRIA, ~ UNITED STATES DISTRICT COURT

JUN - 8 Z009 WESTERNDISTRICT OF LOUISIANA

TONY R. MOOR~JC~Ef~K

BY__ LAKE CHARLESDIVISION

MELANIE LEAVELL, : DOCKET NO. 06-1760
INDIVIDUALLY AND ON BEHALF
OF HER MINOR CHILD PEYTON
LEA VELL

VS. : JUDGE TRIMBLE

UNITED STATES ARMY, ET AL : MAGISTRATE JUDGE KAY

OPINION AND JUDGMENT

Introduction

On December30, 2008,this Court renderedjudgmentpursuantto Plaintiffs’ motion for

partialsummaryjudgmentfinding thatDefendantwasliableto plaintiff, MelanieLeavell,for failing

to timelydiagnosea labialhematomaandfurther finding that Defendantwasliablefor theinjuries

sustainedby PeytonLeavell. As to Mrs. Leavell’ssymphysealseparation,orpelvic separation,the

Court concludedthattherewasagenuineissueofmaterialfactasto whetherornot Defendantwas

negligent in the performanceof the vaginal delivery and the diagnosisand treatmentof the

symphysealseparation.’ A completerecitationof thefactsis statedin the MemorandumRuling

datedDecember30, 2008.2

Thepartieswereorderedtosubmitbriefsconcerningthenumberofmedicalmalpracticecaps

that wouldbeapplicablein the lawsuit. OnFebruary17, 2009,the Court ruledthat two medical

Seedocs.#44 and45.

2 Doc.#44.
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malpracticecapsarepotentiallyapplicable;onefor the injuries sufferedby PeytonLeavell, anda

separatecapfor the injuries sufferedby MelanieLeavell.3

Pursuantto a conferencebetweenthepartiesandtheCourt, thepartiesagreedto havethe

remainingissueofliability asto Mrs. Leavell(thesymphysealseparation)submittedto theCourt

on briefs. Thebriefshavebeenfiled andthe issueof liability is nowbeforetheCourtfor decision.

Standardoflaw

TheUnitedStates,assovereign,is immunefrom suit, exceptwhenit consentsto be sued.4

TheFederalTort ClaimsAct (“FTCA”),5 is a limited waiverofsovereignimmunitythatallows for

recoveryfrom theUnitedStatesfor injury causedby thenegligentorwrongful actsor omissionsof

an employeeof theGovernmentwhile actingwithin thescopeofhis office or employment.6

In acasebroughtpursuantto theFTCA, liability is determined“. . . in accordancewith the

law oftheplacewheretheactor omissionoccurred.”7Thus,pursuantto theFTCA, liability in this

matteris determinedin accordancewith Louisianalaw.

PlaintiffallegesthathercausesofactionsariseundertheLouisianaMedicalMalpracticeAct8

~ Doc.#53.

~ UnitedStatesv. Mitchell, 463 U.S. 206, 103 S.Ct. 2961 (1983).

~ 28 U.S.C. § 2671,etseq.

6 UnitedStatesv. Orleans,425 U.S. 807, 813, 96 S.Ct. 1971, 1975(1976);Lairdv.

Nelms,406U.S. 797,802-807,92S.Ct. 1899,(1972),reh’gdenied,409 U.S. 902,93S.Ct. 95

(1972); Tindall byTindall v. UnitedStates,901 F.2d53 (5th Cir. 1990).

“ 28 U.S.C. § 2674;Hatahleyv. UnitedStates,351 U.S. 173, 76 S.Ct.745 (1956);
Tindall, 901 F.2dat 54.

8 La.R.S.40:1299.42.
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andtheLouisianaUniform ConsentLaw.9

LouisianaRevisedStatute9:2794(a) providesthat in a malpracticeaction basedon the

negligenceof aphysician,theplaintiff shallhavetheburdenof proving:

(1) The degreeof knowledgeor skill possessedor the degreeof care ordinarily
exercisedby physicians.. . licensedtopracticein thestateofLouisianaandactively
practicingin a similar communityor localeandundersimilar circumstances;and
wherethedefendantpracticesin aparticularspecialtyandwheretheallegedactsof
medicalnegligenceraiseissuespeculiartotheparticularmedicalspecialtyinvolved,
thentheplaintiff hastheburdenofprovingthedegreeof careordinarilypracticedby
physicianswithin the involved medicalspecialty.

(2)Thatthedefendanteitherlackedthedegreeofknowledgeorskill or failedto use
reasonablecareanddiligence,alongwith his bestjudgmentin theapplicationofthat
skill.

(3) That asa proximateresultof this lackof knowledgeor skill or the failure to
exercisethis degreeofcaretheplaintiff sufferedinjuriesthat would not otherwise
havebeenincurred.’0

Mrs. Leavellalsomaintainsthat Defendantfailed to obtain informedconsenton multiple

occasions;during pre-labor,at the time Mrs. Leavell presentedherselfat the hospital prior to

delivery,andduringstageII ofherlabor.LouisianaRevisedStatute40:1299.40(A)(1)providesthat:

[n]otwithstandinganyotherlawto thecontrary,writtenconsentto medicaltreatment
meansthe voluntary permissionof a patient, through signature,marking, or
affirmative action. . . to anymedicalor surgicalprocedureor courseofprocedures
which sets forth in general terms the nature and purposeof the procedureor
procedures,together with the known risks, if any, of death, brain damage,
quadriplegia,paraplegia,the loss or loss of function of any organ or limb, of
disfiguringscarsassociatedwith suchprocedureor procedures;acknowledgesthat
suchdisclosureofinformationhasbeenmadeandthatall questionsaskedaboutthe
procedureor procedureshave beenansweredin a satisfactorymanner;and is
evidencedby a signature,marking,or affirmative actionthroughelectronicmeans,
by thepatientfor whom theprocedureis to be performed..

~ La.R.S.40:1299.40.

‘° La.R.S.9:2794(A).
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12 La.Civ.L. Treatise,TortsLaw § 15.6 furtherprovidesthat:

[a] physicianhasalegal obligationto inform thepatientasto theparticularmaterial
risk associatedwith theproposedmedicaltreatmentatthetimetheconsentis sought.
It is the doctor’sduty to inform the patientof the knownmaterial risks and the
reasonablealternatives.Thephysicianis not requiredto discloserisksthat arenot
reasonablyforeseeableornotmaterial.

Opinion

Plaintiff, Melanie Leavell,maintainsthat shepossessedexceptionalrisk factors which

warrantedthatacaesareansectionbe performed.Thoserisk factorsincludeuncontrolleddiabetes,

insulin dependent,fetalmacrosomia,multipleprior births,malefetus,AfricanAmericangenetics,

oxytocinaugmentation,increasingsizeofprior infants,operativevaginaldelivery, the last infant

weighed9 lbs, 11 ozs., and on September9, 2003,threeweeksprior to delivery, an ultrasound

showedtheinfant’s weightto beapproximately3384grams.

Mrs. LeavellarguesthatDefendantfailed to inform herofcertainmaterialrisks,otherthan

thesymphysealseparation.Bothexpertsagreedthatasymphysealseparationoccurssorarelyduring

avaginal delivery that it would not havebeenone of therisks theywould haveinformedMrs.

Leavell of. Also, duringthedelivery,Mrs. Leavelldemonstratedmultiple intrapartumrisk factors

which shouldhavebeenmetwith arecommendationfor a caesareansection.Mrs. Leavellargues

that informedconsentshould havebeenobtainedprior to the vaginal operativedelivery being

performedwhich included the use of traction and supra-pubicpressure,vacuum extraction,

McRobertsmaneuver,andthemanualpushingby theattendingnurseandMrs. Leavell’shusband.

Furthermore,Mrs. Leavellassertsthatfailing to stopthedeliverytoperformacaesareansectionafter

thecomplicationsexperiencedin theprolongedsecondstageoflaborwasabreachofthestandard
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of care.

Mrs. Leavell contendsthat Defendantbreachedthestandardof careby applyingextreme

forceduringthevaginaldeliverythat shouldneverhavetakenplace. Mrs. Leavellmaintainsthat

thesymphysealseparationwasadamageflowing from thesebreachesof thestandardofcare.

Hence,Mrs. Leveallarguesthat but for the negligentphysiciansfailing to get informed

consent,andplaintiff not havingundergonea caesareansection,shewould not havesufferedthe

symphysealseparation.Shefurtherarguesthatif shehadhadaplannedcaesareansection,ofif she

hadbeenoffereda caesareansectionat presentationatthehospital,or afterthedelayedstageII of

labor,no symphysealseparationwould haveoccurred.Furthermore,if informedconsenthadbeen

obtainedfor thechild abouttherisk of shoulderdystociaandsurgicalvaginaldeliverywith manual

traction,thesymphysealseparationwouldnothaveoccurred.And finally, hadtheuseofexcessive

forcenot beenapplied,the injury would not haveoccurred.

Dr. Sinkhorntestifiedthat Mrs. Leavellexhibitedcertainfactorssuchasfetal macrosomia,

maternaldiabetes,andaprolongedsecondstageof labor,all of whicharesignificantpredictorsof

shoulderdystocia.Plaintiffmakesthis argumentassertingthat shewasnot fully informedthather

child wasat risk for this type of injury. Dr. Sinkhornopinedthat a well-prepared,competent

obstetricianwould have conductedthis labor with full realizationthat shoulderdystociawasa

significant possibility, and Melanie Leavell should have been appropriatelycounseledwith

considerationofall ofthesefactors.This counselingshouldhaveincludedthe alternativecesarean

section.

Dr. Sinkhornfurtherpointsout thathadasonogramattermbeenperformedto estimatethe

fetal weight, it is medicallyprobablethat thesonogramwould haveshownthattheinfant’s weight
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wasmuchgreaterthanthe4500grams(9pounds,14.73 ounces)originallyestimated.The infant’s

actualbirth weightwas5443 gramsor 12 pounds.

Dr. Sinkhorntestifiedthat“therewasa5.4centimeterorapproximatelytwo-inchseparation

of the two pubic bonesfrom eachother.” He characterizedthe birth asa traumatic delivery

“involving excessiveforce.”2 Dr. Sinkhorntestifiedthatit washismedicalopinionthattherewas

a negligentlyforcedvaginaldelivery,’3and that it wasthisexcessiveforceduringthedeliverywhich

causedthesymphysealseparation.’4

Dr. Sinkhornfurthertestifiedthat“therewasalot offorceused,andtheforcecauseddamage

to thematernalpelvis,causedtheseparationof thepubicbones.. .“~ He furtherstatedthatthere

was“. . . veryclearevidenceofextremeforcebeingusedin thisdelivery,andwith thatevidenceof

extremeforcebeingemployedandwith my knowledgethat spontaneoussymphysealseparation

almostneveroccurs,its exceedinglyrare.Essentiallyit’s just looking at medicalprobability.”16

Dr. SinkhornopinedthatDr. Greernegligentlyforceda vaginal delivery to occurin Mrs.

Leavell,whohadmultiple indicationsfor cesareansection.He furtheropinedthatthe“falls” below

thestandardof carein Mrs. Leavell’s treatmentcausedherpubic symphysealdiastasiswhich,to a

“ Plaintiff’s exhibit C, p. 30-31.

12 Id., p. 44.

‘~ Id.,p. 48-49.

‘~ Id.

15 Id., p. 3 1-32.

16 Id., p. 62.
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degreeofmedicalcertainty,wouldnot haveoccurredhadsheundergoneacesareansection.”7

Dr. Gordon,defendant’sexpert,opinedthathe did not“think necessarilynegligencecaused

[thesymphysealseparation],I think this couldhaveoccurredwith asimpleuncomplicatedvaginal

delivery of a largebaby.”8 Dr. Gordonconcludesin his expertreportthat “theseinjuries did not

occurduetonegligencein theperformanceofthevaginaldelivery”andthat“no negligenceoccurred

in thediagnosisor thetreatmentofthesymphysealseparation.”9Both experts(Dr. Sinkhornand

Dr. Gordon)testifiedthat asymphysealseparationis sucharareoccurrencethat it would nothave

beenone ofthe risksthat Mrs. Leavellwould havebeeninformedof. Both expertsagreethata

symphysealseparationcan result from the delivery of a large baby without any negligence

occurring,20

However, the Court notesthat had the sonogrambeenperformedupon Mrs. Leavell’s

presentationat the Hospital, the sizeof the baby would havebeendetermined,and a caesarean

sectionwould havemore likely thannot beenperformed. Dr. Sinkhorn testified that it wasa

“negligentchoice” to “force a vaginal delivery to occurwhena cesareansectionwas theproper

choice”2’ andthat “in thecourseofthat vaginaldeliverythat. . . therewasextremeforceapplied.

‘~ Plaintiff’s exhibit (not identified),p. 7 of exhibit 5 attachedto Sinkhorndeposition
datedApril 17, 2009.

18 Defendants’exhibit A, pp. 16, 19.

19 Defendant’sexhibit A, p. 19.

20 Defendant’sexhibit A, p. 16; Defendants’exhibit B. 58.

21 Defendant’sexhibit B, p. 61.
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It wasnegligentto apply theextremeforce.”22

TheCourtfinds thatDefendantbreachedthestandardofcareduringthetreatmentofMelanie

LeavelluponpresentationattheHospitalby failing to performacesareansection,byusingexcessive

or extremeforce in the vaginaldelivery, and further failing to inform Mrs. Leavell ofthe risks

associatedwith theoperativevaginaldelivery which includedtheuseoftractionandsupra-pubic

pressure,vacuumextraction,McRobertsmaneuver,andthemanualpushingby theattendingnurse

andMrs. Leavell’shusband.Accordingly,

IT IS ORDERED,ADJUDGED AND DECREEDthat judgmentis renderedagainst

Defendant,theUnited StatesArmy, andin favor of MelanieLeavell in that Defendantis liable to

Mrs. Leavellfor thesymphysealseparationinjury. Thematter is herebyreferredto theMagistrate

Judgefor aschedulingconferenceto setatrial dateto determinethedamagesofPeytonLeavelland

MelanieLeavell.

THUS DONEAND SIGNED in Chambersat LakeCharles,Louisiana,this I day of

June,2009.

JAM~ T. TRIMBLE, JR.
UNI~DSTATESDISTRICT JUDGE

22 Id.
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