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TONYA HOFFPAUIR DOCKET NO. 06-1939

VS. JUDGE MINALDI

AETNA LIFE INSURANCE CO. MAGISTRATE JUDGE KAY

OPINION

Before the Court is the administrativerecordfor the plaintiff ToynaHoff~auir’sclaims

arisingfromtheEmployeeRetirementIncomeSecurityAct of1974(hereinafter“ERJSA”),against

AetnaLife InsuranceCompany(hereinafter“Aetna”). Thepartiessubmittedtrial briefs [does.45,

46, 47]. Thematterwasdeemedsubmittedto theCourtfor atrial on thebriefs on May26, 2009.’

PROCEDURAL HISTORY

OnNovember26, 2006,Hoffpauir filed this suitcontestingAetna’sdenialof herlong-term

disability (hereinafter“LTD”) benefits.OnOctober8, 2007,Aetnamovedfor summaryjudgment

[doc. 9]. In aNovember20,2007MemorandumRuling,thisCourtconcludedthattheadministrative

recordwasunclearasto whetherAetnapremisedits terminationon Floffpauir’s failureto proveshe

is unableto performherjob or anyjob, which is aproperbasisfor terminatingbenefits,or based

uponthenotionthatfibromyalgiais notadisease,orif it is adisease,basedon thelackofobjective

proof,whichareimproperbasesfor termination[doe. 12].

Accordingly,Aetnafiled a Motionto Admit DepositionTestimonyor in theAlternativeto

‘Minutes (April 4, 2009) [doe.44].
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RemandtheCaseto theAdministrator[doe.39). OnDecember15, 2008,thisCourtgrantedAetna’s

motioninsofarthatit shallconsidertheportionofCarolRoy’sdepositiontestimonythatstatesAetna

hasin thepastawardeddisability benefitsfor fibromyalgia [doe.42]. Accordingly,this matteris

now readyfor dispositionbaseduponthe administrativerecord,theparties’ briefs, and limited

portionsofRoy’s depositiontestimony.

FACTS

Thebackgroundfactsunderlyingthis matterwerearticulatedin theCourt’sNovember20,

2007MemorandumRuling [doc. 12]:

On April 15, 1992, Hoffpauir becamean employee of Cox
EnterprisesinLakeCharles.2Sheenrolledin Cox’sbenefitsplanand
purchaseddisability insurance3from Aetna.4 While employedwith
Cox,Floffpauirdevelopedfibromyalgia5andreceivestreatmentfrom
EnriqueMendez,M.D., who is boardcertifiedin rheumatologyand
internal medicine.6

lloffpauir initially filed herclaim for disability benefitsunderthe

2 Compl.¶ 3.

~ Theplanprovidesfor disabilitybenefitsfor employeeswho meettheplan’s definition
oftotal disability,which is “in thefirst 24-monthperiodof disability,youcannotperformthe
materialdutiesof yourown occupationsolelybecauseof injury or illness,andafterthefirst 24-
monthperiodofdisability, you cannotworkat any reasonableoccupation,solelybecauseof
injury or illness.” FlexibleBenefitsPlan(Ex. 1).

4Compl.~J4.

~Fibromyalgiais acommon,but “elusive andmysterious”disease.BAA Pension&
BenefitsLibrary, Bene.Analysis,p. 112,613.4(2007). Its causesareunknown,thereis no cure,
andits symptomsareentirelysubjective. Id. Thereareno laboratorytestsfor fibromyalgia,and
thesymptomsare“pain all over,fatigue,disturbedsleep,stiffness,”andhavingatleasteleven
outofeighteentenderspots. Id. Thedegreeof pain,however,is subjective. Id.

6Compl.fl5-6.
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Plan on December19, 2002.~On June10, 2003, Aetna denied
Hoffpauir’s claimbecauseshereturnedto workonMarch31, 2003,
which was within the six month waiting period for obtaining
benefits.8

On October7, 2003,Hoffpauir filedhersecondclaimfor permanent
disability benefits,whichAetnadeniedby letterMarch 23, 2004for
lack of documentationto support her inability to perform her
occupation.9On April 5, 2004,Hoff$uir filed anappealfrom the
decisionto denyher claim.’0 Dr. Hall, Aetna’smedicalconsultant,
reviewedHoffpauir’ sfile, andonAugust30,2004,Aetnadetermined
shewasentitledto disability benefits.” On October8, 2004, Aetna
senta letterto Hoffpauir reinstatingherbenefitsandfinding thatshe
wasunableto performthematerialdutiesofheroccupationstarting
December11, 2003,andcontinuingto thepresent.

Theplaintiffappealsthedenialofherbenefits,whichwaseffectiveDecember11, 2005. On

February17,2005,AetnasentHoft~auira lettergivinghernoticethatafterDecember11,2005(the

expiration of the twenty-four month waiting period), she would need to presentmedical

documentationshowingshecouldnotworkin~y reasonableoccupationsolelybecauseofherinjury

or illnesstoreceiveLTD benefits.’2Accordingly,to continuereceivingbenefitsafterthetwenty-four

monthperiod,Hoffpauir wasrequiredto satisfyamorestrict “any reasonableoccupation”testand

presentobjectivemedicalevidencethat sheis not able to performany reasonableoccupation.’3

~‘R. 64-65.

8Id. at 83-84.

9Id. at 86-89,171-85.

‘°Id. at 119.

“Id. at 343-48.

12 Id. at 364-69.

~ ld. at 343-48.
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AetnarequestedthatFIofl$uirprovide:Claimant’sQuestionnaire,DisabilityIncomeQuestionnaire,

AttendingPhysician’sStatement,aCapabilitiesandLimitations Worksheet,andanAuthorization

to ObtainMedical Information.’4 On March 14, 2005, Hoffpauir submittedall ofthe requested

documentsthroughhercounsel.TheAttendingPhysician’sStatementstatedthatshehadno ability

to work.’5 ShealsosubmittedtheCapabilitiesandLimitations Worksheet,theAuthorization,the

Disability IncomeQuestionnaire,andtheQuestionnaire.’6

OnOctober4, 2005,AetnasentHoffpauiraletterrequestingthatHoffrauircompleteanother

QuestionnaireandDisabilityIncomeQuestionnaire,andthattheAttendingPhysicianStatementand

CapabilitiesandLimitationsWorksheetbecompletedbasedon acunentexamination.’7Aetnaalso

requestedthedoctor’snotesfor the lastthreeoffice visitsandinformationconcerningthestatusof

Hoffpauir’s claimfor Social Securitybenefits.’8

OnNovember8, 2005,Aetnasentafollow-up letterstatingthatAetnastill hadnotreceived

therequesteddocuments.’9AetnagaveHoffpauir fifteendaysinwhichto respond.2°Aetnareceived

therevisedCapabilitiesandLimitationsWorksheet,AttendingPhysician’sStatement,LongTerm

Disability EmployeeQuestionnaire,and Other Income QuestionnaireDisability Benefitson

‘4Id.

‘5Id. at372-73.

~ Id. at 370-81. OntheCapabilitiesandLimitations worksheet,Dr. Mendezstatedthat

Hoff~auirwasincapableofworking. Id. at374.

‘~Id. at 390-94.

‘8Id.

‘~Id. at 395-99.

20
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November21, 2005.2~Aetnastatesin its briefthat it did notreceivethe doctor’snotesfor thelast

threedoctor’svisits or informationpertainingto Hoft~auir’sSocialSecurityapplication.22

In aletterdatedDecember8, 2005,AetnaterminatedHoffkauir’sdisabilitybenefitsbecause

Aetnahadnotreceivedtherequestedofficevisit notesfrom Dr. Mendez,despitemultiplerequests.23

Aetna concludedthat “there was insufficient medically documentedsupport of impairment

concerningMs. Hoff$uir’s ability to perform her own occupation.”24 Basedon the lack of

documentation,Aetnastatedthat“there is no objectivemedicalevidence.”25Aetnaalsofoundthat

therewas insufficient medical basispresentedfor Dr. Mendez’sstatementsthat Hoff~auirhas

fibromyalgiaandhasno ability to work.26

Aetna’sletteralsostatedthatHoff~pauirhadtheright to appealtheterminationof benefits,

and that shecould submit additional informationsuchasa detailednarrativereport outlining in

objectivetermsthespecificphysicallimitations inherentto thecondition,prognosisandcourseof

treatment,frequencyofvisits, andmedicationsprescribed;copiesofdiagnosticstudiessuchastest

results;anyinformationspecifictotheconditionforwhichHoffpauirisclaimingtotaldisability; and

~‘ Id. at400-l6.

22 Def.’sBrief, at9. In theLongTermDisability EmployeeQuestionnaire,Aetnaasks

aboutthecurrentstatusofany SocialSecurityapplications,to whichHoff~pauirresponds“Social
SecurityBenefitson appeal. No courtdateyet.” Id.at 415.

23 Id. at 417-20.

24 Id. at 418.

25j~j

261d.
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anyotherinformation.27

OnMay2, 2006,Hoffpauirappealedtheterminationofbenefits.28As supportingevidence,

I-loffpauir submitteddepositiontestimonyfrom Dr. Mendezthatsheis unableto work, datedJune

22,2004andMarch9, 2006,notesofofficevisitsto Dr. MendezdatedMarch 7, 2006andFebruary

2, 2006, anMIII examtakenDecember14, 2005,andupdatedrecordsfrom Dr. Lopez.29 In his

March 9, 2006deposition,Dr. Mendezexplainsthatfibromyalgiais aclinical diagnosis,andthat

labwork, imagingstudies,MBA, CAT scans,andbloodworkwill all benormal.3°Fibromyalgiais

diagnosedby examiningeighteentenderpoints;exhibitingeleventenderpointsmeritsadiagnosis

of fibromyalgia.3’ Dr. Mendeztestifiedthat heperformedthetenderpointtestduringeachvisit.32

OnMay 16, 2006, Aetnarequestedanupdateon thestatusof E1off~auir’s SocialSecurity

disabilityclaim.33By letterdatedJune22,2006,AetnadeniedHoffpauir’ sappealforLTD benefits.34

As partof its review,AetnaaskedDr. RobertN. Anfield to examineHoffpauir’smedical

recordsand medicalevidence.35 Consideringthe medicaland clinical evidence,including the

27 Id.

28 Id. at422.

29 Id. at403-544.

30Id.at434.

~‘ Id.

32 Id.

331d. at 539.

~“ Id. at 549-51.

~ Id. at 545-48.
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supplementaldocumentationsubmittedfor the appeal,Dr. Anfield concludedthat “the medical

records do not demonstratethat Ms. Hoffpauir has either physical or cognitive functional

limitations...therecorddoesnotdemonstrateamedicalcontraindicationto Ms. Hoffkauirworking

in herownorany occupation.”36Dr. Anfield statedthatdocumentationofcertainmedicalevidence

was lacking from her file; namely: observationsdemonstratingimpairedphysicalor cognitive

function;physicalexaminationfindingsdemonstratingimpairedmusculoskeletalfunction;functional

assessmentsor functionalcapacityevaluationsdemonstratingimpairedphysicalfunction;exercise

testingdemonstratingdiminishedcardiopulmonaryendurance;andmentalstatusexaminationsand

neuropsychologicaltestingdemonstratingimpairedcognitive function of sufficient severityto

precludework.37

Dr. Anfield foundthatDr. Mendez’srecordsconsistentlydocumentedthenumberoftender

points, which he statesis a subjectivesign becauseit reliesuponan individual’s report.38 Dr.

Anfield concluded,however,thatDr. Mendez’srecordsare“not persuasive”in demonstratingthat

l-Ioffpauir is physically impairedbecauseDr. Mendez’sopinionis “informed solely by her self

report.”

Dr. Anfieldalsonotedthatfibromyalgiais “intendedonlyto identifypopulationsforresearch”rather

than clinical use, and the label “does not imply a pathophysiologicalexplanationfor the

symptoms.”39Furthermore,Dr. Anfieldstatedthatpatientswith fibromyalgiashouldbeencouraged

36 Id. at 545.

37Id.at 546.

38 Id.

~ Id.
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to remainactivein theirvocations.40Dr. Anfield aisostatesthat“the tenderpointis the ‘sign’ for

[fibromyalgia] but hasnot beenprovento bevalid asthe sign is not reproducibleor specific for

[fibromyaigia}.“~“

TheJune22, 2006letterstatedthattheoriginaldeterminationis uphelduponreview. Carol

Roy, theappealsspecialist,largely relieduponDr. Anfield’s assessmentin concludingthat“[w]e

havedeterminedthatthemedicaldocumentationin Ms. Hoffpauir’s file did not showevidenceof

a severeimpairmentthat would havefunctionallyimpairedher from December9, 2005 forward,

therebyindicatingthatshewasabletoperformheroccupationfrom thatpointforward.”42 Theletter

adoptsDr. Anfield’s conclusionthatthe“medicalrecordsdo notdemonstratethatMs. Hoffpauirhas

eitherphysicalorcognitivefunctionallimitations;in my opinion...therecorddoesnotdemonstrate

a medicalcontraindicationto Ms. HofThauirworking in herown orany occupation.”43 Roy also

adoptedDr. Anfield’s conclusionthatHoff~auir’smedicalevidencedid not includecertainitems.

Hoffjauir filed this suiton October26, 2006.

JURISDICTION

Thismatterinvolvesaclaimfor disabilitybenefitsunderanemployeebenefitplangoverned

by ERISA,29 U.S.C. § 1001,et seq. Accordingly, thisCourthasfederalquestionjurisdiction.

STANDARD OF REVIEW

“When the ERISA plan vests the fiduciary with discretionaryauthority to determine

40Id.

“ Id. at 547.

42Id.at 551.

~ Id.
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eligibility forbenefitsundertheplanorto interprettheplan’sprovisions,‘our standardofreviewis

abuseofdiscretion.”Ellis v. Liberty Life AssuranceCo. ofBoston,394 F.3d262, 269 (5th Cir.

2005)(quotingTolsonv. AvondaleIndus.,Inc., 141 F.3d604, 608 (5thCir. 1998)). BecauseAetna

haddiscretionaryauthorityto determinetheeligibility forbenefitsorconstruethetermsofthePlan,

theproperstandardis abuseofdiscretion.

“In thisCircuit, weemployatwo-stepanalysisindeterminingwhetheraplanadministrator

abusedits discretionin construingplanterms.” Vercherv. Alexander& Alexander,Inc., 379 F.3d

222, 227 (5th Cir. 2004).

First, acourtmustdeterminethelegallycorrectinterpretationofthe
plan. If the administratordid not give the plan the legally correct
interpretation, the court must then determine whether the
administrator’sdecisionwasanabuseofdiscretion.Inansweringthe
first question,i.e.,whethertheadministrator’sinterpretationof the
Planwaslegallycorrect,acourtmustconsider:

(1) whethertheadministratorhasgiventhePlan a uniform
construction,
(2) whethertheinterpretationis consistentwith afair reading
ofthePlan,and
(3) any unanticipated costs resulting from different
interpretationsof thePlan.

If acourtconcludesthattheadministrator’sinterpretationis incorrect,
thecourtmustthendeterminewhethertheadministratorabusedhis
discretion.Threefactorsareimportantin this analysis:

(1) the internal consistency of the Plan under the
administrator’sinterpretation,

(2) any relevantregulationsformulatedby the appropriate
administrativeagencies,and

(3) thefactualbackgroundofthedeterminationandanyinferencesof
lackofgoodfaith.

Wildbur v. ARGOChem.Co., 974 F.2d631,637-38(5th Cir. 1992).
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When a casedoesnot involve sophisticatedplan interpretationissues,however, “the

reviewingcourt is not rigidly confinedto this two-stepanalysis.”Gellermanv. JeffersonPilot Fin.

Ins. Co., 375 F. Supp.2d724, 731 (S.D. Tex. 2005)(citing Duhonv. Texaco,Inc., 15 F.3d 1302,

1307n.3 (5thCir. 1994));seealsoAdamsv. Metro. L?feIns. Co.,549F. Supp.2d775,787-88(M.D.

La. 2007).~~Moreover,“[a] planadministrator’sfactual determinationsare alwaysreviewedfor

abuseof discretion...”Vercher,379F.3dat 226.

lloffjxtuir doesnot contendthatAetnaabusedits discretionin construingplanterms,and

~‘~‘Relying uponEllis, Aetnaarguesthat thisCourt mustfirst analyzewhethertheclaims
administratorgavethe Planalegallycorrectinterpretation.Def.’s Trial Briefat 12 [doe.46].
Aetnastates“While.. .in somecasesit maynot benecessaryto follow thetwo stepprocess,even
assumingit maybeappropriatein someeasesto departfrom thatprocess,it clearlywouldnot be
appropriateherewherethe ClaimsAdministratorinterpretedthePlanto requireobjective
medicalevidenceofthe impairment.” Id. n.44. Hoffpauirarguesthatbecausethis doesnot
involve issuesof sophisticatedplaninterpretation,thisCourtcanproceedto thesecondstepof
theanalysis.

As statedabove,this Courtrecognizesthetwo-stepprocesstheFifth Circuit employsin
reviewingaplanfiduciary’s interpretationof its plan. HofThauirdoesnot, however,arguethat
Aetnaerredin interpretingits plan. Hoft~pauirarguesthatAetna’sfactualdeterminationsthat she
is notdisabledandthat sheis ableto performherjob arean abuseofdiscretion. By contrast,the
plaintiff in Ellis contestedtheplanadministrator’sinterpretationoftheword “all” in the
plaintiffs LTD Policy. Ellis, 394F.3dat 270 (applyingthefirst prongofthetestto determine
whether“unableto performall” meant“unableto performany one”orwhetherit meant“not able
to performevery”).

ThereareseveralFifth Circuit anddistrictcourtcasesreviewingthe factual
determinationsofplanadministratorsin whichthecourtdid not apply thetwo-stepprocessand
insteadconsideredwhetherthefactualdeterminationswerean abuseofdiscretionwithout first
consideringwhethertheplanadministratorgavetheplanalegallycorrectinterpretation.See,
e.g., Corry v. LibertyLife AssuranceCo. ofBoston,499 F.3d389, 397-402(5th Cir. 2007);
Martin v. SBCDisability IncomePlan,257 Fed. Appx.751(5thCir. 2007);Bunchv. Hartford
L?fe & AccidentIns. Co., 08-30513, 2009WL 714078(5th Cir. 3/19/09);Adams,549 F. Supp.2d
at 787-88;Barldeyv. L(fe Ins. Co. ofN Am.,3:07-1498,2008WL 2901636(N.D. Tex. 7/24/08).
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thereforethis casedoesnot presentsophisticatedissuesofplaninterpretation.Rather,Hoffpauir

arguesthat Aetna abusedits discretion in denyingher LTD benefits basedupon its factual

determinationsthat she is not disabledand that she is able to performher own occupation.

Accordingly,this Court shall reviewAetna’sfactual determinationsunderan abuseof discretion

standard.See,e.g., Corry, 499 F.3dat 397-402(reviewinga planadministrator’sdenial of LTD

benefitsfor abuseofdiscretionwithoutfirst determiningtheplan’s legally correctinterpretation,

wherethedenialofbenefitshingeduponfactualdeterminationssurroundingtheplaintiffsdisability

and whether she can perform full-time sedentarywork and did not involve issuesof plan

interpretation).

TheFifth Circuit hasstated:

Under the abuseof discretion standard,“[i]f the plan fiduciary’s
decisionis supportedby substantialevidenceandis notarbitraryand
capricious,it mustprevail.” Ellis v. LibertyLjfe AssuranceCo. of
Boston,394 F.3d262, 273 (5th Cir. 2004).“Substantialevidenceis
morethana scintilla, lessthanapreponderance,andis suchrelevant
evidenceasareasonablemindmightacceptasadequateto supporta
conclusion.”Id (quotationomitted). “An arbitrarydecisionis one
madewithoutarationalconnectionbetweentheknownfactsandthe
decisionorbetweenthefoundfactsandtheevidence.”Bellaire Gen.
Hosp. v. BlueCrossBlueShieldofMich., 97 F.3d822, 828(5th Cir.
1996).

Id at 397-98. The Corry court further stated“[u]ltimately, “our review of the administrator’s

decisionneednotbe particularlycomplexortechnical;it needonly assurethat theadministrator’s

decisionfall somewhereon a continuumof reasonableness-evenif on the low end.” Id. at 398

(quotingVegav. Nat?Life Ins. Serv.,Inc., 188 F.3d287,297(5thCir. 1999)). Inmakingabenefits

determination,the plan administrator“does not abuseits discretion by relying on the medical
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opinionsof its consultingphysiciansinsteadof the medicalopinionsof a claimant’s treating

physicians.”Id at 402.

ARGUMENTS

A.) I-Ioffpauir’s Arguments

HoffpauirarguesthattheCourt considersthreefactors,all ofwhichsupporta finding that

Aetna did indeedabuseits discretion. First, Hoffpauir arguesthat Aetna’s plan is internally

inconsistentbecauseAetnahasawardeddisabilitybenefitsto otherinsuredswhohavefibromyalgia,

but did not awardherdisability benefits.Second,Hoff$uir statesthat thereare no regulations

relevantto the interpretationof Aetna’splan.Third, Hoffpauir arguesthatthe factualbackground

ofAetna’sdeterminationsregardingFloffpauirandinferencesoflackofgoodfaithsupporta finding

thatAetnaabusedits discretion.

Hoffpauir placesimport on thefactthat Aetnainitially foundthat Hoff~auirsatisfiedthe

diagnosticcriteriafor fibromyalgia,foundher symptomsto be totally medicallylimiting, andpaid

her LTD benefits.At theendofthefirst twenty-fourmonths,Hoff~pauirwas requiredto satisfya

morestrict “any reasonableoccupation”testandpresentobjectivemedicalevidencethatsheis not

able to perform any reasonableoccupation. She states that despitesubmitting all of the

documentation,Aetnadeniedherdisabilitybenefits.Hoff~pauirnotesthatonNovember8, 2005,Dr.

Mendezcompletedthe Capabilities and Limitations Worksheet,as requestedby Aetna, and

concludedthat Hoffpauirwasunableto work.45

Hoffpauir alsoarguesthatAetnaabusedits discretionby hiring Dr. Anfield to serveasthe

reviewingphysician,becausehedoesnotbelievefibromyalgiatobearealillness.Dr. Anfieldstates

45R.408.
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that fibromyalgiais a“functional somaticsyndrome”thatis “intendedonly to identify populations

for research.”Dr. Anfield concludedthat “there is no medicalevidenceto support”the statement

thatHoffpauir is disabled. Shethereforearguesthatbasingits denialofbenefitson Dr. Anfield’s

conclusions,whenhedoesnotfind fibromyalgiato bearealcondition,andwhereAetna’sphysicians

foundin thepastthat shesufferedfrom fibromyalgia,is an abuseofdiscretion.

B.) Aetna’sAruuments

AetnaarguesthatitgavetheplanthelegallycorrectinterpretationbasedonthethreeWildbur

factors. Aetnaarguesthis Court’s inquiry is overbecausecourtsdo notreachthesecondstepif the

fiduciarygavetheplanthelegallycorrectinterpretation;however,Aetnafurtherarguesthatevenif

it did notgivetheplanthelegallycorrectinterpretation,it did notabuseits discretion.

Aetnaarguesthatitdid notabuseits discretionin denyingHoff~pauir’sLTD benefitsbecause

the appealsspecialistconcludedtherewasalackofmedicalevidenceshowingthat Hoffpauirwas

unableto performherown occupationsolelybecauseofinjury or illness. Aetnaalsoarguesthat

1-Ioffjauir’ sclaim “amountsto acontentionthat Aetnamustaccepttheopinionofherdoctorover

thatof its reviewingphysician.”Aetnafurtherarguesthatit wasobligatedto requirethatFloffpauir

provideevidencebeyondtheopinionofhertreatingphysicianthatshewassodisabledthatshecould

not workevenat asedentaryposition. AetnaarguesthatDr. Mendez’sopinionsarebasedalmost

exclusivelyon what I-Ioffpauir told him, with theexceptionofthetenderpointtest.

In sum,Aetnaarguesthat it wasentitled to relyuponDr. Anfield’s opinionsoverthe“self-

reportedsymptomsof the plaintiff herselfand the ipse dixit of her doctorwho acceptedthese

symptomswithout question.” Aetnalastly arguesthat the factit awardedHoff~auirbenefitsand

later deniedbenefitsis not indicativeofbadfaith.

13



ANALYSIS

In Corry, theFifth Circuit consideredwhetherthedefendant,Liberty, abusedits discretion

in terminatingCony’s benefits.Cony, 499 F.3d at 398. The district court found Liberty was

arbitraryin terminatingCony’sbenefitsfor her fibromyalgiabecauseLiberty discountedCony’s

subjectivecomplaintsin favor of clinical andobjectivefindings, Id. (notingthe district court

emphasizedthedisparitybetweenCony’streatingphysiciansandthereviewingphysicians).Liberty

arguedit wasentitledto givemoredeferenceto its reviewingphysicians.Id.

Thecourtfirst consideredwhetherLibertyproperlyconsideredCony’ssubjectiveevidence,

and concludedthat Liberty did. Id. Although Liberty’s physiciansfocusedon the absenceof

objectivelyverifiablemedicalevidence,Liberty specificallyreferredto Cony’scomplaintsofpain

in its denialletter.Id. at400. Moreover,Liberty acceptedCony’sdiagnosisoffibromyalgiawithout

requiringobjectivemedicalevidenceto establishthedisease.Id. (notingthat all threereviewing

physiciansagreedthatConyhadfibromyalgia,andto reachthisconclusiontheynecessarilyhadto

credit hersubjectivecomplaintsofpain). TheFifth Circuit placedgreatimport onthefactthat“the

administrator,andthemedicalexpertsuponwhich it relied,understoodandacceptedthediagnosis

offibromyalgia;andtheyconsideredthesubjectiveevidenceConyoffered.” Id. at 401 (notingthe

administratordid not acceptthe opinion of Cony’s expertsas to the disabling effectsof her

symptoms,which, in abattleofexperts,is permissiblebecausetheadministratoris vestedwith the

discretionto creditone expertoveranother).

ThecourtnextconsideredwhethersubstantialevidencesupportsLiberty’sconclusionthat

Cony canperformfull-time sedentarywork. Id. at 401-02.Given that the plan administrator

creditedthethreeconsultingphysicians,all ofwhomconcludedthattherewasnoobjectivemedical
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evidencesupportinga finding of total disability, the courtconcludedthat the determinationthat

Conycanperformfull-time sedentarywork wassupportedby substantialevidence.Id. at 402.

Here,unlike thephysiciansin Corry, Aetna’ssolereviewingphysiciandoesnotrecognize

that fibromyalgia is a disease;instead,he classifiesit asa “functional somaticsyndrome.” Dr.

Anfieldstatesthatfibromyalgiais “a definitionalconstructnotintendedforclinicaluse,andintended

only to identify populationsforresearch.”Healsostatesthatthetenderpointtestfor fibromyalgia

“hasnotbeenprovento bevalid asthesign is not reproducibleorspecificfor [fibromyalgia].” As

far asmanagement“of patientswith functional somaticsyndromes,”Dr. Anfield concludesthat

prolongedrestis harmfulfor patients,andthesepatientsshouldremainactivein theirvocational

activities. Thus, from Dr. Anfield’s report,thisCourt gleanstwo points: 1) he doesnotrecognize

that fibromyalgiais adiseasebut is a definitional constructusedonly for clinical research,and2)

someonewith fibromyalgia, or any “functional somatic syndrome”is not eligible for disability

benefitsbecausetreatmentfor all of theseindividuals should include continuedactivity in their

vocational,recreational,andavocationalactivities.

ThisCourt concludesthatAetnaabusedits discretionin denyingHoffpauir’sLTD benefits.

Theonly evidencein therecordsupportingAetna’sdenialofLTD benefitsonappealisDr. Anfield’s

report. This Courtfinds thatpremisingthedenialofLTD benefitssolelyonareportof aphysician

whodoesnotbelieveaparticulardiseaseexists,anddoesnotbelievethatthepropertreatmentfor

that “definitional construct”canincludetheawardof disabilitybenefits,is anabuseofdiscretion.

ThisCourtperceivesthisconclusionasconsistentwiththeFifthCircuit’sdecisionin Corry,because

in Corry, thereviewingphysiciansfoundthatConyhadfibromyalgiabutwasnotdisabled,whereas

here,the reviewingphysiciandoesnot acknowledgethat fibromyalgia is anythingmore thana

15



constructusedto identify populationsfor research.While this Court recognizesthatAetnamay

accepttheopinionsofits reviewingphysiciansover theopinionsofthetreatingphysicians,Aetna

cannotbase its denial of benefitssolely upon an expertreport from a physicianwho doesnot

recognizethataparticulardiseaseexists,anddoesnotbelievethatpatientssufferingfrom functional

somaticsyndromesshouldhaveatreatmentstrategythatincludesavoidingactivity, promotingrest,

or acceptinglimitations. Otherwise,no onewith fibromyalgia,or anyother“functional somatic

syndrome”suchaschronic fatiguesyndrome,couldactuallyreceiveLTD benefits.

In soruling, thisCourtmustclarify twopoints. First,Aetna’sdecisionto denyLTD benefits

is notan abuseofdiscretionby virtueofthefact thatAetnainitially grantedandpaidbenefitsand

later deniedbenefits. The Fifth Circuit hasmadeclearthat this doesnot constitutean abuseof

discretion.Ellis, 394F.3dat274. Moreover,thisdecisionis notbasedonthenotionthatHoffpauir’ s

treatingphysiciansareentitled to greaterdeferencethanareviewingphysician.

Forthereasonsarticulatedherein,thisCourtfindsthatAetnaabusedits discretionin denying

Hoffkauir LTD benefits,andaccordingly,

IT IS ORDERED that the plan administrator’sdecision is hereby REVERSED and

REMANDEDfor a functionalcapacityevaluation.

LakeCharles,Louisiana,this I ~‘ day of ________________,2009.

C-

PAT INALDI
UNITED STATESDISTRICT JUDGE
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