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FEB 18 2010 UNITED STATES DISTRICT COURT

TONY R. M~MJ~ERK WESTERN DISTRICT OF LOUISIANA
BY— r” DEPUTY

LAKE CHARLESDIVISION

GRAND ACADIAN, INC. DOCKET NO. 2:07 CV 295

VS. : JUDGE MINALDI

FLUOR CORPORATION, et al : MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the Court is a Motion for Partial SummaryJudgmenton the Merits of Grand

Acadian’sOral ContractandDetrimentalRelianceClaims, filed by defendantsFluor Enterprises,

Inc. andPlantPerformanceServices,LLC (“Fluor”) [doc. 248].’ Theplaintiff, GrandAcadian,Inc.

(“Grand”), filed an Opposition[doe. 269]. Fluor filed a Reply [doc. 303].

FACTS

This Court presentedmostofthe underlyingfactsin a previousMemorandumRuling on

Fluor’s Defensesof ReleaseandIntervening/SupersedingCauseandnow providesthenecessary

additionalfacts.

In aneffort to persuadeGrandto leasetheFEMA LeasedPropertyto FEMA, Grandargues

that Fluor employeeScottWiley (“Wiley”) emailedPatMcConnaughhay(“McConnaughhay”)the

Fluor Corporation;AmericanEquipmentCompany,Inc.; FluorFederalServices,Inc.;

Fluor GovernmentGroupInternational,Tnc.; Fluor ManagementCo., LP; TRS Staffing
Solutions,Inc.; andP2S,LLC alsojoinedin this motion,but havesincebeendismissedfrom this
lawsuit. See Order,[doe.368],grantingGrand’sMotion for DismissalWithoutPrejudice[doc.
346].
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engineeringdrawingsandplansthatFluor preparedfor FEMA.2 GrandthenallegesthatWiley told

McConnaughhaythattheinfrastructureimprovementthatFluor woulddevelopon theFEMA Leased

Propertywould costapproximately$10 million, andthatGrandcouldkeeptheimprovementsatno

costwhentheFEMALeaseexpired.3 GrandcontendsthatWiley andMcConnaughhaycameto an

oral agreementthat Fluor would build the parkasdescribedon the plansanddrawings,and, in

return,Grandwould leasetheFEMA LeasedPropertyto FEMA.4 Grandnow seeksdamagesfor

Fluor’s allegedbreachof the parties’ oral contractand, alternatively,damagesfor detrimental

reliance.A jury trial is scheduledfor March 22, 2010.

SUMMARY JUDGMENTSTANDARD

A court shouldgranta motion for summaryjudgmentwhenthe pleadings,including the

opposingparty’s affidavits, “showthatthereis no genuineissueasto anymaterialfactandthat the

movantis entitledtojudgmentasamatteroflaw.” Fed. R. Civ. P. 56(c);seealso CelotexCorp. v.

Catreit, 477 U.S. 317, 323-24 (1986). The party moving for summaryjudgmentis initially

responsiblefordemonstratingthereasonsjustifyingthemotionfor summaryjudgmentby identifying

portionsof pleadingsand discoverythat showthelackofa genuineissueofmaterialfact for trial.

Tubacex,Inc. v. M1VRisan,45 F.3d951, 954 (5th Cir. 1995). “Furthermore,thepartymoving for

summaryjudgmentmust ‘demonstratetheabsenceof agenuineissueofmaterialfact,’ butneednot

negatetheelementsofthenonmovant’scase.”Little v. LiquidAir Corp.,37 F.3d 1069, 1075 (5th

Cir. 1994)(quotingCelotex,477U.S. at323). “If themovingpartyfails to meetthis initial burden,

2 SecondSupp.Pet. [doe. 118],

SecondSupp.Pet. [doc. 118].

~SecondSupp.Pet. [doc. 118].
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themotionmustbe denied,regardlessof thenonmovant’sresponse.”Id.

If themovant satisfiesthis burden,however,thenthe nonmovingparty must “designate

specificfactsshowingthatthereis agenuineissuefortrial.” Tubacex,45 F.3dat954. In evaluating

motionsfor summaryjudgment,the courtmust view all factsin the light mostfavorableto the

nonmovingparty. MatsushitaElec. Indus. Co. v. ZenithRadioCorp., 475 U.S. 574, 587 (1986).

Ultimately, agrantofsummaryjudgmentis warrantedwhentherecordasawhole “couldnot lead

arational finderof factto find for thenon-movingparty...” Id.

ANALYSIS

Fluor seeksdismissalof Grand’s oral contractclaim becauseGrand lacks the requisite

corroboratingevidenceto proveexistenceoftheallegedoral contract. Alternatively, Fluor argues

that if such a contract exists, Grand’s contract claim should be dismissedbecauseFluor’s

performancewasconditioneduponFEMA’ s obligationto pay,andbecauseGrandmadethecontract

impossibleto perform. Fluorarguessummaryjudgmentis alsoappropriatefor Grand’sdetrimental

relianceclaimbecauseFluorneverpromisedGrandthatit wouldconstructaFEMAtrailerpark,and

alternatively, that such a promise and Grand’s representationon that promise were both

unreasonable.

Grandcontendsthatit hassufficientevidenceto demonstrateexistenceofthe allegedoral

contract,andthat it reasonablyrelied uponFluor’s representationsconcerningconstructionofthe

trailer park.

Oral ContractClaim

Fluor contendsthat Grandcannotprovethe essentialelementsof its oral contractclaim.

Fluor arguesthat Grandcannotpresenta crediblewitnessto establishthecontract’sexistenceand
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submitsMcConnaughhay’sdepositionexcerptsto demonstratethe inconsistentand contradictory

natureof his testimony. Fluor pointsouts thatMcConnaughhayinitially declinedto confirm the

pleadedelementsoftheallegedcontract,thendeniedtheexistenceofanypromisebyFluor, andthen

claimedtheexistenceof a directcontractbetweenFluor andGrand.5

Fluor alsoarguesthatthereis no corroboratingevidence-eithertestimonialor written- to

provetheallegedcontract’sexistence.Fluor notesthatotherthanMcConnaughhay’sstatements,

Grandcannotproducecorroboratingtestimonyto supportits assertionthatanoralcontractexisted

betweenGrandand Fluor. FluorattachesMcConnaughhay’saffidavit from the FEMA lawsuit,

whereinhe statedseveraltimes that he negotiatedthe FEMA Leaseand constructionof the

infrastructurewith FEMA personnel.6

Fluor producesMeConnaughhay’sown timeline to highlight his admissionthat Wiley

communicatedwith him atFEMA’s directionandsubmitsanemailwrittenby McConnaughhay,in

which McConnaughhayadmittedthat “all theplanswere sent to usby Fluorat the requestofthe

Government,forusto review...”7 McConnaughhayalsotestifiedthatFEMA, notFluor,was“trying

to induceGrandAcadianto enterinto aleasewith FEMA with thepromiseofinfrastructureatthe

endof thelease.”8 Fluor alsosubmitsWiley’s testimonyto confirmthatWiley did not “deal” with

McConnaughhay,but merelyactedasaconduit betweenGrandandFEMA regardingthetrailer

park’s proposeddesign. Wiley recalledsendingan email to MeConnaughhay“as requestedby

~Def.’sEx. 43, pp. 223-224,244, 35 1-352(McConnaughhayDep.)[doc. 248-3].

6 Defi’s Ex. 44 (McConnaughhayDecl.) [doe.248-4].

~‘ DeL’s Ex. 56 [doe.248-16];DeL’s Ex. 57 [doe. 248-17].

S DeL’s Ex. 43, pp.373-374(MeConnaughhayDep.) [doe.248-3]
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FEMA with thedesignplansfor him to review.”9

Additionally, Fluor notesGrand’sallegationsthat theoralcontractis corroboratedonly by

Fluor’ s submissionoftrailerparkplanstoMcConnaughhayfor reviewandGrand’sexecutionofthe

leasewith FEMA.’° Fluor arguesthat whenit transmittedthesiteplansto GrandthatFluor was

actingasFEMA’s contractorunderFEMA’s directionandinstruction. Likewise,Fluor arguesthat

theFEMA Leasedoesnot corroboratethe existenceof a separateagreementbetweenFluor and

Grandfor constructionofinfrastructure.FluornotesthattheFEMA Leaseis anagreementbetween

GrandandFEMA for theuseand establishmentof aFEMA trailer park,andFluor is notapartyto

thatleaseanddid notsign the lease. Further,nothingin theFEMA LeaseobligatesFEMA to use

Fluor to constructthetrailer park on theFEMA Leasedproperty.

Fluor highlights the lack of any contemporaneousdocumentsto corroboratethe alleged

contract, noting that FEMA issued all directives concerning work on the site, and when

McConnaughhaycomplainedofFluor’s constructionperformancehe complainedto FEMA about

“your contractor.” Fluor pointsto Grand’sallegationsin its suit againstFEMA that “the United

Statesactivelynegotiatedwith GrandAcadianto developinfrastructure”and“the United States

breachedits leaseby...its failure to developandbuild the infrastructurethat would remainon the

propertyat theexpirationofthe leaseterm.”t’

Alternatively, Fluor arguesthatevenif GrandandFluor hadanoral contractfor Fluor to

constructaFEMA trailerpark, that Fluor’sperformancewasconditioneduponFEMA’s obligation

‘ DeL’s Ex. 45, pp. 32-34(Wiley Dep.) [doc. 248-5].

‘° Def.’s Ex. 43, pp. 3 52-354(McConnaughhayDep.)[doe. 248-31.

“Del’s Ex. 36 (First Amend.Compl. in FEMA Lawsuit) [doe.246-55].
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to pay. Fluor contendsthat it is undisputedthat theFEMA would notpermit Fluor to constructa

FEMA trailerparkanddid not pay Fluor thefull amountnecessaryto build aFEMA trailer park.

Fluor arguesthatFEMA’s refusalto permitconstructionoftheparkandtopayFluorfor construction

of the park establisheda failure of causeof the allegedoral contractand relievedFluor of its

obligationto constructthepark.

Alsoalternatively,assumingtheexistenceofanallegedoralcontract,FluoraversthatGrand

madethecontractimpossibleto perform. Grandallegesthat Fluor orallyagreedto build aFEMA

trailer parkon theFEMA LeasedPropertyif Grandleasedthepropertyto FEMA. Fluor notesthat

by leasingthepropertyto FEMA, Granddivesteditselfoftheright to control,enjoy,andpossessthe

FEMA LeasedProperty,and,asaresult,FluorwaslegallyprohibitedfromconstructingtheFEMA

trailer park without FEMA’s permission. Thus, Fluor was relieved of its allegedcontractual

obligationto build the freetrailer park.

Grandsubmitsexcerptsfrom McConnaughhay’sdepositiontestimonyandarguesthatit has

satisfiedthe“onewitness”requirement.’2MeConnaughhaytestifiedthathe spoketo Wiley, who

toldhim that Grandwould benefitby signingtheFEMA Lease.’3Wiley alsotold him“if you agree

to sign this leasewith FEMA, thenFluor agreesto build thispark for you.”4 Grandarguesthat

McConnauglthay’sattemptstogetFluorto stopdestroyingthelandareconsistentwith his beliefthat

he had adealwith Fluor.’5 Grandalso submitsWiley’s testimonythat he could not recall details

12 Pl.’s Ex. 1, pp. 222-224,234, 3 52-354(McConnaughhayDep.)[doe.269-2].

13 Pl.’s Ex. 1, p. 234 (McConnaughhayDep.) [doe.269-2].

‘~Pl.’s Ex. 1, pp. 352-353(McConnaughhayDep.) [doe.269-2].

‘~GrandcitesDel’s MSJ Memo.,p. 11.
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abouthis discussionswith McConnaughhay.’6Finally. Grandinsiststhattheweightandcredibility

of witnesstestimonyshouldbe decidedby thetrier offact.

Grandcontendsthat it hasproducedthe requisite“corroboratingcircumstances.”Grand

notesthat it hadcompletedall preparatorywork on theentireGrandAcadianSitebeforeHurricane

Rita, therebygivingFEMA a‘lump start”on building theFEMA trailer park.’7 Grandarguesthat

theFEMA projectwouldbevaluableto Fluor. Theprojectwasofimmensesize,andwas“fully cost

reimbursablewith [a] percentagefee,” butGrandnotestherewould be no projectwithout Grand

signingtheFEMA Lease.’8

Grandpoints to Fluor’s continuouscontactwith Grandin the weeksprecedingGrand’s

signingoftheFEMA Lease,’9GrandstatesthatFEMA hiredFluor to handletheentireproject,from

determiningthe site’s suitability for construction,to removingFEMA trailers at the end of

construction.GrandalsoexplainsthatFluor sentplansto McConnaughhayon its owninitiativeand

receivedMcConnaughhay’sapproval before sending the plans to FEMA. The government

representativetestified that Wiley wasnot authorizedto releaseany designor site plans to

McConnaughhay.2°

GrandarguesthattheactualconstructionactivitiescorroboratetheagreementbetweenFluor

andGrand,notingnumeroustimeswhenFluorwantedto makeachangein engineeringplans,that

‘~Pl.’s Ex 2, pp. 37-38,41, 50 (Wiley Dep.) [does.269-3- 269-15].

‘~Pl.’s Ex. 4, pp. 34-50(WaishesDep.) [doe.269-17].

‘~PI.’s Ex. 5, pp. 129-130,223 (Ashby Dep.) [does.269-18- 269-21].

‘~SeePl.’s Exs. 7-13 [does.269-23 - 269-29].

20 Pl.’s Ex. 11, p. 54 (TownsendDcp.) [doe. 269-27].
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Fluor contactedGrandbeforecontactingFEMA.2’ Grandalsocitesanemail from McConnaughhay

to Fluor’s employeeRothkamm,arguingthis letterenforcestheagreementbetweentheparties.22

La. Civ. CodeArt. 1846setsforth explicit requirementsfortheproofoforalcontractspriced

or valuedin excessof$500.00:

Whena writing is not requiredby law, a contractnot reducedto writing, for aprice
or, in theabsenceofaprice,for avaluenot in excessof five hundreddollarsmaybe
provedby competentevidence.

If thepriceor valueis in excessoffive hundreddollars,thecontractmustbeproved
by at leastone witnessandothercorroboratingcircumstances.

Thepartydemandingperformanceoftheobligationmustprovetheexistenceofthecontract.Suire

v. LafayetteCity-Parish ConsoL Gov’t., 2004-1459(La. 4/12/05),907 So. 2d 37, 58. While a

representativeofthepartydemandingperformancemayserveastheonecrediblewitness,the“other

corroboratingcircumstances”must comefrom a differentsource. Id. Thus, Grandmust prove

existenceofthecontract,usingtestimonyof acrediblewitnessand othercorroboratingevidence.

Fluor submits McConnaughhay’sstatementsthat he negotiatedthe FEMA Leaseand

constructionof infrastructurewith FEMA personnel,McConnaughhay’stestimonythat FEMA

attemptedto induceGrandwith thepromiseofinfrastructure,andWiley’s testimonythathe acted

asaconduitbetweenGrandandFEMAandsubmittedparkplansto GrandunderFEMA’s direction.

Additionally, Fluor notesthat the FEMA Leaseis an agreementbetweenGrandandFEMA and

nothingin the leaseobligatesFEMA to useFluor ascontractorof thetrailerpark.

Fluor hassatisfiedits summaryjudgmentburden;therefore,theburdenshifts to Grandto

21 Pl.’s Ex. 1, pp. 342-347,359-361(McConnaughhayDep.)[doe. 269-2].

22 Pl.’s Ex, 1, pp. 359-361(McConnaughhayDep.) [doe. 269-2].
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designatespecificfactspresentingagenuineissuefor trial. ThroughMcCoimaughhay’sdeposition

andstatements,Grandhasproducedtestimonyofacrediblewitness,butGrandhasfailed to produce

sufficient corroboratingevidenceto establishexistenceoftheallegedcontract.

Grandallegedthat the oral contractis corroboratedonly by the fact that Fluor provided

MeConnaughhaywith plansto review,andthefact that Grandsigneda leasewith FEMA. Grand

hasnotproducedevidenceto showthatFluor’ssubmissionofthesiteplanswasanythingmorethan

Fluor personnelactingasFEMA’ scontractor,norhasGrandproducedevidencethatanythingin the

FEMA leaseobligatesFEMA to useFluor to constructthetrailerpark. Further,Grandadmittedin

its oppositionthat“FEMA hiredFluorto handletheentireproject,[including] theconstruction...“of

thetrailer park. Theinformationsubmittedby Grandfails to createan issueoffact that Fluor and

Grandenteredintoanoral contractfortheconstructionofaFEMA trailerparkon theFEMA Leased

Property. Accordingly, it is orderedthat the portion of Fluor’s Motion for Partial Summary

pertainingto Grand’soralcontractclaim is GRANTED.

DetrimentalRelianceClaim

Fluor arguesthatWiley neverpromisedGrandthatFluorwouldbuild a trailerpark for free

if Grandagreedto signthe FEMA Lease.23Fluor addsthat Grandunderstoodthat by signingthe

FEMA Lease,it surrenderedall right topossesstheFEMA LeasedPropertyandFEMA retainedthe

exclusiveright to decideto build thepark. Thus,becauseFEMA refusedto build thepark,Fluor

arguesthat the implied conditionof the promisewasnot fulfilled and Fluor was relievedof its

obligationto perform.

Alternatively,assumingFluor did makeapromise,Fluor contendsthatGrand’srelianceon

23 Def.’sEx. 45, pp. 32-40(Wiley Dep.)[doe. 248-5].
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that promisewasunreasonable.Fluor notesthattheFEMA LeasedivestedGrandof theright to

controlandpossesstheproperty,thatFluorneededFEMA’s permissionto constructthepark,and

thatGrandadmittedFluor would only build theparkif FEMA paidfor construction.24Fluor argues

that it wasunreasonablefor Grandto rely on Fluor’s allegedpromisewhenonly FEMA hadthe

contractualright to decidewhetheraFEMAtrailerparkcouldbebuilt, andwhenFluor hadno legal

right to build aFEMA trailerparkwithout FEMA’s permission.

GrandcontendsthatFluordid promiseto buildapark,despiteMcConnaughhay’srefusalto

usetheword“promise”whenreferringtohis agreementwith Wiley.25 GrandarguesthatFluor made

therequisite“representationby conductor word,” andthat whetherMcConnaughhayreasonably

relied uponthatrepresentationis adisputedissuefor thejury’s determination.

Grandaddsthat its signing of the FEMA Leasedemonstratedits relianceon Fluor’s

representationsandmadeFluor’s performancepossible,notimpossible.Grandinsiststhat Grand’s

signingof the leasewastheonly way Fluor would be hiredby FEMA to build theparkon Grand’s

property.

To establishadetrimentalrelianceclaim,apartymustprove“a representationby conduct

or word,justifiable reliance,andachangein positionto one’sdetrimentbecauseof thereliance.”

Suire,907 So.2d at 59.

“Courtshavefoundrelianceto be unreasonableasamatterof law whenaplaintiffrelieson

oral representationsdespitethelaw’s insistenceon certainformalities,whenaplaintiff relieson a

representationthatis clearlynot intendedto bind thedefendantor inducetheplaintiff into reliance,

24 DeL’sEx. 43, pp. 224, 233 (MeConnaughhayDep.)[doc. 248-2].

25 Del’sEx. 43, p. 244 (McConnaughhayDep!) [doe. 248-2].
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and when a plaintiff relies on extra-contractualrepresentationsdespite the existenceof an

unambiguous,fully integratedcontract that provides limited ways of altering the parties’

relationship.” ]*s. Bethea,Moustoukas,and WeaverLLC v. St. Paul GuardianIns. Co., 376 F.3d

399 (5th Cir. 2004),cert. denied,513 U.S. 815(1994)(internalcitationsomitted).

TheBetheacourtheldthat it was unreasonableasamatterof law for Dr. Betheato rely on

St. Paul’s representationthatit would providefree tail coverage,whentheinsurancepolicy issued

by St. Pauldid notprovidefor such. Id. at405.

Here,assumingFluor promisedto buildGranda$10 million trailerparkfor free, thereis no

genuineissueofmaterialfactthatGrand’srelianceon thatrepresentationwasunreasonable.Grand

knewthatby signingtheFEMA Lease,it surrenderedtherighttopossessthepropertyandthatFluor

wouldneedFEMA’s permissionto constructthepark. Further,GrandknewthatFluor would only

build the park if FEMA paid for construction. Grandhasnot presentedsufficient evidenceto

demonstrateadisputedissueof fact that its reliancewasreasonable.Moreover, Grandhasnot

demonstratedthat its relianceon Fluor’s representationcauseda changein positionto Grand’s

detrimentbecauseGrandlost nothing by signingtheFEMA Lease. Accordingly, theportionof

Fluor’s Motion for PartialSummaryJudgmentregardingdetrimentalrelianceis GRANTED.

IT IS ORDEREDthat Fluor’s Motion for PartialSummaryJudgment,[doe.248], is

herebyGRANTED.

LakeCharles,Louisiana,this ____ day of February,_2010.

AYT~ICIAMINALDI
UNiTED STATESDISTRICT JUDGE
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