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OPINION

Theplaintiffs, LindaVezinaandKaylaVezina,broughtthissuitpursuanttotheFederalTort

ClaimsAct (hereinafter“FTCA”), 28 U.S.C. § 2671,etseq.,againsttheUnitedStatesofAmerica.

This Court presidedoverabenchtrial commencingon April 13, 2009.

PROCEDURALHISTORY

OnMarch 10, 2004,plaintiffLindaVezinaunderwentdiagnosticlaparoscopyby JamesT.

Austin,Jr. MD, for chronicabdominalpainandpelvicadhesions,’Ms. Vezinaalleges,individually

and astutrix of her daughterKayla Vezina,2that Dr. Austin’s medicalnegligenceduring that

procedureresultedin complicationsthatincludedlengthyhospitalizations,multiple surgeries,and

extensivemedicalcare.3Ms. Vezinafiled suitwith theLouisianaCompensationFundon March10,

PL’s Ex. C [doc. 9-1] (Petitionfor Damages,filed in 14thJudicialDistrict Courton May

17,2005).

2 KaylaVezinais no longeraminor,andaccordingly,atthecloseoftrial, this Court

orally grantedamotion to converttheclaimofTerryVezinaonbehalfofhis minorchild Kayla
Vezinato a claimbroughtby KaylaVezinaindividually [doc.63]. TheCourt alsograntedTerry
Vezina’svoluntarymotionto dismisshis claim. Id.

~Pl.’s Ex. C [doc. 9] ¶~J9-19.
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2005,undertheLouisianaMedicalMalpracticeAct.4 On March24, 2005,Ms. Venizadiscovered

that Dr. Austin is notaqualifiedprovider.5 Ms. Vezinafiled suit in theFourteenthJudicialDistrict

Court of LouisianaonMay 17, 2005.6 OnNovember17, 2005,Ms. Vezinaamendedher original

claim to addSouthwestLouisianaCenterfor HealthServicesasanadditionaldefendant.’

OnJanuary3, 2006,Ms. VezinaaddedtheBayouComprehensiveHealthFoundationasan

additionaldefendant.8OnMarch29, 2006,theUnitedStatesfiled aNoticeofRemovaldueto Dr.

Austin’sstatusasafederalemployee.9OnMarch 30,2006,Ms. Vezinafiledaclaimpursuantto the

FederalTort ClaimsAct (“FTCA”).’° OnApril 4, 2006,theUnitedStatesDepartmentofHealthand

HumanServicesacknowledgedreceiptof Ms. Vezina’sclaim.”

On April 28, 2006, the United Statesfiled a Motion to Dismissfor Failure to Exhaust

AdministrativeRemedies,whichwas grantedby this courton June30, 2006.12OnApril 30, 2007,

theUnitedStatesformally deniedMs. Vezina’sclaim arisingundertheFTCA,which constituted

41d. ¶16.

51d. ¶17.

6

‘Pl.’sEx. 0 [doc. 9].

8 Pl.’s Ex, I [doe.9].

~ P1.’sEx.L [doc.9].

‘° P1.’s Ex. M [doe.9].

“Pl.’s Ex. N [doe.9].

12 PI.’s Exs. 0-P [doe.9].
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the final determinationon Ms. Vezina’sclaim.13 ThedenialletterstatedthatMs. Vezinahadsix

monthsto file in theappropriatefederalcourt.14OnMay30,2007,Ms. Vezinafiledthepresentsuit.

OnJuly23, 2007,theUnitedStatesfiled aMotionto Dismissbasedon lackofsubjectmatter

jurisdictionfor Ms. Vezina’s failure to exhaustheradministrativeremediesundertheFTCA.’5 On

September24,2007,this CourtdeniedtheMotion to Dismiss.’6

STIPULATIONS

TheStateof Louisiana,DepartmentofHealthandHospitals(hereinafter“DHH”) for the

MedicaidProgram,asanintervenordefendant,enteredthefollowingstipulation’7shouldMs. Vezina

receiveany recovery:

In accordancewith the provision of LouisianaRevised Statute
46:446,et seq.,andTitle XIX of theSocialSecurityAct, codified in
42 U.S.C.l396,the Stateof Louisiana,Departmentof Healthand
Hospitals,fortheMedicaidProgram,(Medicaid)withoutanyfurther
appearance,is entitledto recoverthe itemizedpaymentsmadeby
MedicaidonbehalfofLindaVezinaasaresultofheraccident-related
injuries outofanyrecoverymadeby plaintiff hereinfrom defendant
herein.ThecurrentbalancedueMedicaidis $44,073.12.

FINDINGS OFFACTS

ThisCourtherebyentersthefollowingfindingsoffactandconclusionsoflaw. To theextent

thatanyfindingoffactconstitutesaconclusionoflaw, theCourtherebyadoptsit assuch,andto the

‘~Pl.’s Ex. R [doe.9].

‘41d.

‘~Def,’s Mot. to Dismiss[doe.4].

‘6Mem. Ruling (Sept.24, 2007) [doe. 12].

‘~Stipulation(April 9, 2009) [doe. 61].
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extentthat any conclusionof law constitutesafindingoffact, theCourtherebyadoptsit assuch.

1.) Timeline of Events

In October2003, Linda Vezinawent to the SouthwestClinic (hereinafter“the Clinic”)

complainingof abdominalpainfor morethanoneyear,backpain, andpainful intercourseon the

right side.’8 ShevisitedtheClinic on March 3, 2004,complainingoflower abdominalandpelvic

pain.’9 Shewasseenby Dr. Austin thefollowing day,March4, 2004,for herannualexamwith a

complaintofright sidepain.20Duringthatappointment,he madenotesthatherprior surgicalhistory

includedahysterectomy.2’Dr. Austinnotedthatduring his pelvic examinationshewastenderin

theright lowerquadrantbutdid notfeelany masses.22Henotedthatshelikely hadadhesivedisease

with no recommendationsfor treatment.23Ms. Vezinasignedaconsentform for a laparoscopyon

March9, 2004.24

Prior to the March 10, 2004 surgery, Ms. Vezina’s surgical history included: an

appendectomy,tubal ligation, anabdominalhysterectomy,and a bilateral salpingoopharectomy

(removingbothtubesandovaries),whichresultedin complicationsofbleeding.25Theonly surgeries

‘8R. 000081.

‘~It. 000076.

20 It. 000073.

21 Id

22 Id.

23 Id.

24 It, 000349.

25PiverDep.27:4-28:4.
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thatwerepresentin theClinicnotespriortotheMarch 10surgeryweretheabdominalhysterectomy,

andbilateralsalpingoopharectomy.

On March 10, 2004, Ms. Vezinawas admittedto WomenandChildren’sHospital for a

diagnosticlaparoscopywith lysis oftheadhesions.26In his surgicalnotewrittenon March 10,Dr.

Austin statedhe“pulled apartwithbluntandsharpdissection.”27Duringsurgery,Dr. Austindidnot

convertto either a laparotomyor an open laparoscopy.28His surgicalnote also statesthat Ms.

Vezinahadanestimatedblood lossof500milliliters during surgery.29Thesurgicalreportdoesnot

mentionanyproblemsduringthesurgery.

OnMarch 16, Dr. Austindictatedanoperativereport,whichwastranscribedon March 1 7~30

This reportstatesthathehaddifficulty insertingthelaparoscopictrocar,~‘ Thereportalsostatesthat

he usedbluntdissectionto pull apartadhesions,which resultedin a lot of bleeding.32He founda

largebandofbowelattachedtotheanteriorabdominalwall.33Healsostatedthatheconstantlyrinsed

26 R. 000382.

27 Id. “Blunt dissectionis cutting somethingwith eitheraspongeorabluntinstrument.

Sharpdissectionis cuttingsomethingeitherwith an electricalcautery,electricalcurrentor
scalpelor a scissors.”PiverDep.31:15-19.

28 R. 000382.

30 It. 000367.

~‘ Id.

32 Id. Thereportdoesnot mentionsharpdissection.

“ Id. This finding wasnot statedin his surgicalprogressnote.
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theabdomenwith salinesolutionanddid notobserveanyareasofperforation.34His operativereport

stateshe usedabout two liters throughoutthe procedure.35Dr. Austin wrote that becauseof

problemswith the bowel,hekeptMs. Vezinaovernightfor observation,andthat shewentto the

recoveryroom in “guarded”condition.36 Following her stayin therecoveryroom,Dr. Austin sent

her to the floor for overnightobservation.37 Herhospital chartdoesnot articulatea reasonfor

keepingherovernight.

OnMarch10,2004at 3:15 p.m.,Ms. Vezina’sHUB countwas9.8 andherHCT countwas

~ At 5:15p.m.,herHUB countwas10.0andherHCTcountwas~ OnMarch 11 at7:34

a.m.,herHUB countwas8.7andherHCT countwas25.6.~°Herbloodpressurewasapproximately

105/66atthetime ofdischarge.4’ In thetwelvehoursprior to discharge,Ms. Vezina’s pulserate

remainedin the 11 Os.42

Also in therecordis atypedletter from Dr. Austin, in which Dr. Austin stated“during the

surgeryit wasfelt thattheremayhavebeenabowelperforation.. . carefulexaminationduringthe

~ Id.

~ R. 000367.

36 Id.

~‘ Id.

38 R. 000390. TheHGB andHCT countsarecollectivelyreferredto as“H andH.”

~ Id.

40Id.

“ PiverDep.75:13-15.

421d. 80:1-81:7.
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surgerycouldnot identify one. . . shewaskept in the hospitalovernightfor observation.”43 He

furtherstatedthatherbloodcountremainedstableandhervital signswerenormal,so hedischarged

her.44

Followingdischarge,Ms. Vezinatestifiedattrial thatherpainlevel increasedsomuchthat

shecalledDr. Austin. She testifiedthathe instructedherto increaseherpainmedicineandtake

Mylanta. Hedid not instructherto seekfurthermedicalattention.

Ms. Vezinawas admittedto Women’sand Children’sHospital on March 13, 2004. Ms.

Vezinatestifiedthat shebecamedelirious,whichpromptedherex-husbandto takeherbackto the

hospital. Shewasadmittedfor perforationofhercolon,whichresultedin herbecomingsepticand

developingperitonitis.Ms. Vezinadoesnotremembergoingto thehospital,andthenextthingshe

rememberedwaseightdayslater,whenshewokeup in intensivecare.

On March 14, 2004, Ms. Vezinaunderwentsurgeryperformedby Drs. O’Donnell and

Guidry, in which they performedan exploratory laparotomy,evacuationof intra-abdominal

hematomaand fecal contaminationwith extensiveirrigation, sigmoid colectomy,and lysis of

adhesions.45Theoperativereportnotesthat approximately750 cc of“old-appearingblood” was

evacuated.46Thisreportwasdictatedon March 14 andtranscribedon March15f’ Betweenthese

surgeries,Dr. O’Donnell removed19 centimetersof sigmoid colon and 12.5 centimetersof

~ PiverDep.Ex. C.

~‘~‘Id.

~ It 000060-000061.

46 Id.

~ Id.
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descendingcolon.48

On March 16, 2004, Ms. Vezinabad anothersurgeryperformedby Drs. O’Donnell and

Guidry, in whichtheyperformedasecond-lookexploratorylaparotomy,intra-abdominalirrigation,

immobilizationof thesplenicflexure, colocolostomy,loop ileostomy,and applicationofwound

vac.49 Thisreportwasdictatedon March 16 andtranscribedon March 1 6.~°

On April 12, 2004, Dr. O’Donnell performedsurgeryto removethecolostomybag. On

November19,2004,Dr. O’Donnellperformedsurgeryto repairhernias.Dr. O’Donnellperformed

atotal offoursurgeriesasaresultofcomplicationsfrom theMarch10,2004diagnosticlaparoscopy

performedby Dr. Austin.

2.) ExpertTestimony

A.) JuliusPiver,M.D.

Dr. JuliusPivertestifiedvia depositionastheplaintiffs’ expertwitness. It wasDr. Piver’s

opinion that Dr. Austin breachedseveralstandardsof care,which this Court shall consider

chronologicallyasdividedby thesurgery,post-operativehospitalcare,andpost-dischargecare.

1.) TheSurgery

Dr. PiverstatedthatDr. Austin wasnegligentduringtheMarch 10, 2004surgerywhenhe:

persistedwith a closedlaparoscopywhentheextensiveadhesionson theabdominalwall andthe

bowelwerevisualized;failedto convertto anopenprocedureor laparotomyoncetheextentofthe

adhesionswererecognized;usedbluntdissectionduringthelaparoscopy;andfailedtotestforbowel

48 R. 000017,000020.

~ R 000056-000059.

501d.
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perforationattheendofthesurgery.

Ms.Vezinahadfourpreviousabdominalsurgeries,oneofwhichresultedinbloodlossin the

pelvis. Dr. Piverstatedthat theseprior surgeriesnot only madeMs. Vezinamore susceptibleto

pelvic adhesions,but also more susceptibleto trauma to organsduring anotherlaparoscopic

procedure.5’ Given her history, Dr. Piver statedthat the medicalliterature advisesa doctorto

performeithera laparotomy,which is anopensurgicalprocedure,oranopenlaparoscopy“in which

you makean incision in thefascia.”~He testifiedthateitheroftheseproceduresreducestherisk

ofa bowel injury whentheadhesionsare attachedto theanteriorabdominalwall.53

Dr. Piveralsostatedthatpulling apartwithbluntandsharpdissectionis notprudentbecause

oftherisk oftearingwhatevertheadhesionis adherentto, andbecauseofMs. Vezina’ssignificant

adhesions.54OnceDr. Austinfoundsignificantadhesions,Dr. Piverstateshe shouldhaveconverted

toanopenprocedureoranexploratorylaparotomy.55Dr. Piveralsoconcludedthat 500ccsofblood

loss“is considerablygreater—thanI haveeverexperienced.”56

OnceDr. Austinencounteredthelargebandofbowelattachedtotheanteriorabdominalwall,

Dr. Pivertestifiedthathe shouldhaveremovedall ofthegasusedin thebeginningoftheprocedure

to expandtheabdominalwall, injectedbetweenfifteenandtwenty liters ofsalineto washout the

~‘ Id. 29:16-29:7.

521d. 32:10-13.

~‘ ld. 32:19-22-33:1.

541d. 33:5-21.

~ Id. 33:22-34:4.

56Id.35:3-6.
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pelvis,andcheckfor blood.57 Dr. Austin’snotesindicatehe only usedtwo litersofsaline,which

Dr. Piver believedto be insufficient.58 Dr. Piver alsosaidthatif Dr. Austinwasconcernedabouta

perforation,asindicatedin his transcribedoperativenote,heshouldhavebroughtin aconsultation,

andif onewasnotavailable,performa laparotomy.59Dr. Piver alsostatedthatidentifying abowel

perforationat the time of surgerypermits repair in a timely fashionand minimizes any fecal

contamination.60

2.) Post-OperativeHospitalCare

Followingthesurgery,Dr. PiveropinedthatDr. Austin breachedseveralstandardsofcare,

including: failing to appreciatethesignificanceofMs. Vezina’s“guarded”condition;failing to seek

a surgicalconsultprior to discharge;and failing to seeMs. Vezinaor view the chartto obtain

necessaryinformation.

Dr. PiverstatedthatDr. Austinfailedto conformto theapplicablestandardofcarewhenhe

did not dictatehis surgicalnotesuntil six daysafterthe surgery. In the absenceof a complete

surgicalnote, a comprehensiveoperativeprogressnotemaybe enteredinto the medicalrecord

immediatelyaftersurgeryto makeavailablepertinentinformationforanypersonwhois caringfor

thepatient.6’ AlthoughDr. Austinwroteachartprogressnote,Dr. Piverstatedit “certainlywasnot”

571d. 46:2-12.

58 Id. 46:9-12,

591d. 49:3-7.

60Id. 54:11-14.

~‘ Id. 39:1-19.
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acomprehensiveprogressnote.62

Moreover,Dr. Pivertestifiedthatpainfollowing laparoscopyshouldgraduallydiminishand

be gonebetweenfour andsix hoursaftertheprocedure.63He furtherstatedthat undiminishedor

increasedpain is an indicationthat“somethinghas[]happenedor is happeningto this particular

patientthatrequiresinvestigating.”64Healso statedthatMs. Vezina’sH andH testsindicatedshe

waslosing blood, andtherewasno otherexplanationfor the continuingdeclineof herH and H

levels.65 Moreover, Dr. Piver concludedher bloodpressurewas low and herpulsewashigh.66

All ofthesefactors,especiallytakentogether,indicatethat somethingwaswrongwith Ms. Vezina.

Dr. Piver alsobelievedthatDr. Austin breachedhis dutyby failing to examineMs. Vezina

priorto discharge.67Thereis no indicationin thenotesthatDr. Austin examinedMs. Vezina,ashis

dischargenotesmerelystate“discharge.”68ThestandardofcarerequiredDr. Austin to examineher

abdomenfor reboundtenderness,perhapsorderan X-ray, andcall in a consultation,andfailure to

performfurtherworkupor havea consultationprior to dischargingMs. Vezinais a breachofthe

standardof care.69

62Id 40:2-4.

63 Id. 56:13-15.

641d. 56:16-21.
65Id 68:10-17.

66 Id. 76:1-5; 81:2-7.

67Id.82:5-8.

68 Id.

69Id. 85:7-85:17.
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3.) Post-DischargePhoneCall

Finally,Dr. PiverstatedthatDr. Austinbreachedthedutyofcareduringthephonecall forty-

eighthoursafterhersurgerycomplainingofsevereabdominalpainandbleedingbyfailing toinstruct

Ms. Vezinato seekmedicalattention. Ms. Vezinatestified at trial that shecalled Dr. Austin

complainingofpain, andhe suggestedthatshetakeMylantafor thegaspainsandsomemorepain

pills. Dr. Piverstatedthat painaftera laparoscopicprocedureshouldbe gonewithin forty-eight

hours,andthefact thatit wasnot indicatesa problemthatrequiresexamination.70

Dr. Piver testifiedthat, in his professionalopinionandbasedonmedicalprobability, the

breachof oneor moreofthesestandardsofcareresultedin damageto Ms. ~

HavingconsideredDr. Piver’sdepositiontestimonyin its entirety,thisCourtfinds hisexpert

opinionsto be credible.

B.) JamesT. Austin Jr., M.D.

In hisMarch 16, 2004operativereport,Dr. Austin statesheonly usedbluntdissectionand

doesnotmentionsharpdissection.72 Theoperativereportalso statesthattheadhesionsweretorn

apart.73While testifying at trial on April 13 and 14, 2009, Dr. Austin statedthat he usedblunt

instrumentsaswell assharpdissectionwith scissors.

ThedictatedMarch 16, 2004reportstatesthatMs. Vezinawasin “guarded”condition,and

thatshewasbeingkeptovernightfor observation;however,thehandwrittennotewrittenthedayof

70 Id. 87:20-88:2.

~ Id. 23:5-9.

72 It. 000046.

~ Id.
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surgerydoesnotmentioneitheroftheseitems. OnApril 14, 2009,Dr. Austin testifiedtwice that

hedidnot keepMs. Vezinaovernightdueto concernsthatherbowelwasperforated.In therecord,

however,is atypedletter fromDr. Austin, in whichDr. Austin stated“during thesurgeryit wasfelt

that theremayhavebeenabowelperforation... careful examinationduringthesurgerycouldnot

identify one. . . shewaskept in thehospitalovernightfor observation.”74Furthermore,during his

May19 deposition,Dr.AustintestifiedthathekeptMs. Vezinaovernightbecausehewasconcerned

aboutproblemswith herbowel.

In deposition,Dr. Austin statedthat apatient’spulseshouldbe nomore than100 theday

afterthis typeofsurgery. Ms. Vezina’schartsdemonstratethaton March 11,2004,herpulsewas

elevatedto 115, 119, and117 atmidnight,4 a.m.,and8 a.m., respectively.75Herpulsewas 117at

the time of discharge.76At trial, Dr. Austin statedthat an acceptablepulseratedependson the

individual patient. Healso admittedthat if hehad realizedthat Ms. Vezina’s pulsewas 117 at

discharge,it wouldhavemadehimmoreconcernedandhemayhaveperformedadditionaltests.Dr.

Austin testifiedon April 13 thatsepsisusuallydevelopsin two days.

Becauseof thenumerousinconsistenciesbetweenhis handwrittenprogressreport, typed

operativereport,statementsregardingMs. Vezina’smedicalrecords,deposition,andlive testimony,

this Courtdoesnot find Dr. Austin to be credible.

C.) R. JosephFernandez.M.D.

TheGovernment’sexpertwitness,Dr. Fernandez,testifiedonApril 14. Whenaskedattrial

‘~‘PiverDep. Ex. C.

~ R. 000396.

76It. 000413.
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howlong it takesfor sepsisto develop,Dr. Fernandezstatedthat “it generallywouldnot occurin

lessthan24 hours.” Duringhis deposition,Dr. Fernandezsaid“You wouldnot seeit within 24 to

48 hoursnecessarily,morelikely 72hours.”Ms. Vezina’s attorneynotedthat72 hourselapsedfrom

March 11,whenshewasdischarged,andMarch 14, whenDr. O’Donnell diagnosedsepsis.When

confrontedwith thattimeline,Dr. Fernandezwouldnotstatethatitwasmorelikely thannotthatMs.

Vezina’s sepsisbeganon March 11, the dateof discharge,despitehis conflicting deposition

testimony. Given this amongotherdiscrepanciesbetweenhis depositionandhis testimony,this

Court doesnot find that Dr. Fernandezis credible.

D.) Dr. David Buttross

Dr. ButtrosstestifiedonApril 14, 2009. Dr. ButtrossbeganseeingMs. Vezinain August

2008whenshewashospitalizedon avoluntary“72-houradmit” onreferralfrom Dr. Dilks because

shewashavingsuicidal thoughts. On her admittanceforms, Ms. Vezinastatedthat shehadbeen

depressedsincehersurgerybecauseshedoesnotcarefor herappearance,andshehasstressfactors

thatinclude dianheaandvomiting. Ms. Vezinawasdiagnosedwith bipolardisorderand social

anxiety. He testifiedthat althoughthesurgerydid not causeherbipolardisorderandanxiety, the

2004surgeryaggravatedbothconditions. Hestatedthat, despiteall ofherotherfactors,thesurgery

is the “main” stressorin Ms. Vezina’s life, andhasmadehermoreproneto havethedepressive

episodesofherbipolardisorder,aswell associal anxiety.

Dr. ButtrosshastreatedMs. VezinathoughMarch2009,andhas“most definitely” made

progress.Hestatedthatherbipolardisorderis stable.Histreatmentplanforherfuturecareincludes

prescriptionmedication,amonthly visit with him, labworkto monitorhowherbodyis processing

themedication,andtwicemonthlypsychotherapy.

14



F.)Dr. LawrenceDilks

Dr. Dilks is aneuropsyehologistwhofirst sawMs. VezinaonAugust21,2008.~~After she

expressedsuicidaltendencies,headmittedherto St. Patrick’sHospitalin thecareofDr. Buttross.78

Ms. Vezinawasultimatelydiagnosedwith bipolardisorder.79AlthoughMs. Vezinadiscussedher

abdominalscarring,diarrhea,andgaswith Dr. Dilks,8°theirsessionsfocusedoncognitivebehavior

therapyforherdepression,anxiety,andbipolarbecauseBlueCrossBlueShieldhadonly authorized

him to treatandstabilizethoseconditions,andnotexploretherootofthoseconditions.8’ Dr. Dilks

alsotestifiedthatbipolaris generallycausedby a geneticpredisposition.82Healsostatedthat the

abdominalsurgeriesandresultingcomplicationsare“piecesofapuzzle”ofherproblem.83He also

statedthat hethinks it is “highly improbable”thather surgeriesandsubsequentcomplicationsare

connectedto herhypomanieepisode,giventhefouryearsthatpassedbetweenthefirst surgeryand

theepisodein 2008,84Heconcludedby restatingthat Ms. Vezinahasbipolardisorder,which she

demonstratedbeforeher surgery,but thatthesurgeryis a factor.85

~ Def.’s Ex. C (Dilks Dep.)6:16.

781d. 9-10.

~NId. 27:4-6.

~° Id. 35:8-12.

81 Id. 38:9-39:23.

82 Id. 40:20-41:13. Dr. Dilks statedthatenvironmentaltriggerscouldpushabipolar

downwardcycle to occurfaster,butcouldnotby itself triggerabipolarexperience.Id.

83 Id. 41:8-16.

84Id. 46:5-15.

851d. 51:1-14.
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E.lDr. Bride

Dr. FrancisBridetestifiedvia depositionthathe couldhavetreatedMs. Vezina’sirritable

bowel syndrome86to some extent though medication and diet.87 After a September2004

appointmentwith Dr. Bride, Ms. Vezinaneverreturnedto exploretreatmentoptions.88

CONCLUSIONS OF LAW

LindaVezinaallegesthattheUnitedStates,thoughits employeeDr. Austin,wasnegligent

and failed to meet the appropriatestandardof care before, during, and after her diagnostic

laparoscopicsurgeryonMarch 10, 2004. She allegesthat Dr. Austin’s negligencehasresultedin

severecomplicationsthatpersisttoday,andwill continuethroughouther lifetime, including:

a. Perforatedsigmoidcolon

b. Acuteperitonitis

c. Intra-abdominalhemorrhageof750cc +1-

d. SIRSandSepsis

e. ARDS with RespiratoryFailurerequiringprolongedventilator
support

f. Two openabdominalsurgeriesto repairinjuries & cleaninfection

g. Divertedbowelevacuationvia ileostomy

h. Prolongedabdominalwoundhealingby secondintent

i. Thirdabdominalsurgerytoreverseileostomyandreviseabdominal

86 Ms. Vezinahasirritablebowel syndromepredatingher surgery. Irritable bowel

syndromecancausechronicdiarrhea.Def.’sEx. A (Bride Dep.)12:12-20,17:2-10,19:13-16.

“Id. 18:16-20.

881d. 19:3-12.
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wound

j. Small bowel resection with resultant reduction in nutrient
absorption

k. Bronehoscopicprocedurewith lavageto evaluateextentofdamage
to lungs

1. Multiple bloodtransfusions

m. Urinary tract infections

n. Irritablebowelsyndromewith cramping,diarrhea,andconstipation

o. Abdominal incisionalhernias

p. Fourthabdominalsurgeryto repairtheincisionalhernias(Totalof
four additional general anesthesiaevents Plus sedation for
bronchoscopyprocedure)

q. Cholelithiasis

r. Depression

s.AggravationofBi-PolarDisorder

KaylaVezinaallegesthatshesufferedthelossofconsortiumof hermother.

A.) Jurisdiction

Jurisdictionarisespursuantto theFTCA,28 U.S.C.§ 2671etseq.,and28 U.S.C.§ 1332(b).

“Under theFTCA,theUnitedStatesis liable in thesamemannerandto thesameextentasaprivate

individual underlike circumstances.”Kennedyv. UnitedStates,750 F. Supp.206, 210(W.D. La.

1990). “The appropriatelaw to follow in determiningliability under the FTCA is the law of

Louisiana,wherethenegligentactis allegedto haveoccurred.” Id.

17



B.) Applicable Law

In a malpracticeactionpursuantto La. Rev.Stat.Ann. § 40:1261etseq.,theplaintiff shall

havetheburdenofproving:

(I) The degreeof knowledgeor skill possessedor the degreeof care
ordinarily exercisedby physicians,dentists,optometrists,or chiropractic
physicians licensed to practice in the state of Louisiana and actively
practicingin asimilarcommunityor localeandundersimilarcircumstances;
and wherethe defendantpracticesin a particularspecialtyand wherethe
allegedacts of medicalnegligenceraiseissuespeculiarto the particular
medicalspecialtyinvolved, thentheplaintiff hastheburdenof provingthe
degreeofcareordinarilypracticedby physicians,dentists,optometrists,or
chiropracticphysicianswithin the involvedmedicalspecialty.

(2) Thatthe defendanteither lackedthis degreeof knowledgeor skill or
failedto usereasonablecareanddiligence,alongwith his bestjudgmentin
theapplicationof that skill.

(3) Thatasaproximateresultofthis lackofknowledgeorskill orthefailure
to exercisethis degreeofcaretheplaintiff sufferedinjuriesthat would not
otherwisehavebeenincurred.

La. Rev.Stat.Ann. § 9:2794.

C.) Conclusionsof Law

This caserequiredtheCourtto determinethecredibility of experttestimony. “In amedical

malpracticeaction, theassessmentoffactualconflicts, includingthoseinvolving thecontradictory

testimonyof expertwitnesses,lies within theprovinceofthetrierof fact.” Hubbardv. State,02-

1654 (La. App. 4 Cir. 8/13/03); 852 So.2d 1097, 1103. Having carefullyconsideredall of the

evidence presented, this Court finds that the Governmentdidnotconformtotheapplicablestandard

of care with respect to Linda Vezina’s March 10, 2004surgery. Basedupontheaforementioned

findings of fact andtheapplicablelaw, this Court finds that LindaVezinahasmet her burdenof

provingit is morelikely thannot thattheUnitedStates,throughits employeeDr. Austin, failed to
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conformto theappropriatestandardof care.

Asdiscussedabove,thisCourtdoesnotfind Dr.AustinorDr. Fernandezto becredible.This

Court concludesthat theplaintiff’s expertwitness,Dr. Piver,is credible. Accordingly,consistent

with Dr. Piver’stestimony,thisCourtfinds thatDr. Austincommittedseveralindependentbreaches

of his standardof carewhile performingMs. Vezina’sMarch 10, 2004surgeryandprovidingher

subsequentpost-operativecare.

As Dr. Pivertestified, if Dr. Austin was concernedabouta perforation,as indicatedin his

transcribedoperativenote,he shouldhavebroughtin aconsultation,andif onewasnot available,

performalaparotomy.Further,onceDr. Austinencounteredthelargebandofbowelattachedtothe

anteriorabdominalwall, he should have removedall of the gasusedin the beginningof the

procedureto expandtheabdominalwall, injectedbetweenfifteenandtwentylitersofsalineto wash

out thepelvis,andcheckedfor blood.89Dr. Austin’snotesindicateheonly usedtwo litersofsaline,

whichDr. Piverfoundinsufficient.90Accordingly,thisCourtfindsthatDr. Austinbreachedhis duty

ofcareby: persistingwithaclosedlaparoscopywhentheextensiveadhesionsontheabdominalwall

andthebowelwerevisualized;failing to convertto anopenprocedureor laparotomyoncetheextent

oftheadhesionswasrecognized;usingblunt dissectionduringthe laparoseopy;andfailing to test

for bowelperforationat theendofthesurgery.

Dr. Austinwasalsonegligentin his post-operativecareofMs. Vezinawhile sheremained

in thehospital.Dr. Austinstatedthatif Ms. Vezina’spulsewentabove100,hewouldbeconcerned,

89 PiverDep. 46:2-12.

90Id. 46:9-12.
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yet her pulse wasabove 100 for severalhoursprior to discharge,and was 117 at the time of

discharge.Dr. Austin testifiedattrial thathe wasnotawarethatMs. Vezina’spulsewaselevated

at the time of discharge.He testifiedthat shewasnot a“stablepatient,”but he dischargedher

without an AMA9’ notation in her file. Therecordis repletewith examplessuchasthis one,and

theseexamplesdemonstratethat Dr. Austin failed to pay adequateattentionto Ms. Vezina’svital

signsandoverall conditionfollowing surgery.

Moreover,Dr. Austin breachedhis standardof carein respondingto Ms. Vezina’spost-

dischargephonecall, duringwhich shecomplainedof continuingpain. Eachexperttestifiedthat

severepainfollowing diagnosticlaparoseopyisawarningsignforabowelperforation.Yet, instead

of instructingherto cometo hisoffice or thenearestemergencyroom,asDr. Pivertestifiedwould

havebeenappropriate,Dr. Austin instructedMs. Vezinato takeMylantaandmorepainmedication.

ThisCourtfinds thatDr. Austin failedto upholdhis standardofcareinhis responseto Ms. Vezina’s

post-operativephonecall.

Finally, thisCourtfindsthatDr. Austin wasnegligentwhenhedelayeddictationofhisnotes

until March 16, 2004 for a surgeryperformedMarch 10, 2004. In thosesix days,Ms. Vezina

underwenttwo additionalsurgeriesperformedby differentdoctors,andthosedoctorshadto operate

on Ms. Vezinawithout thebenefit of Dr. Austin’s March 10 surgicalnotes,or a comprehensive

progressnote. Dr. Austin’s handwrittennotesfrom March 10 wereinsufficient,andtherearetwo

significantdiscrepanciesbetweenthe handwrittennotesandthe dictatedMarch 16 report. The

dictatedreport statesthat Ms. Vezinawas in “guarded”condition, andthat shewasbeingkept

AMA standsfor“againstmedicaladvice”andis markedonapatient’sfile whenthe
patientis dischargedagainstmedicaladvice.
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overnightforobservation;however,thehandwrittennotewrittenthedayofsurgerydoesnotmention

either of theseitems. Thus, the March 14 and March 16 surgerieswere performedbeforeDr.

Austin’s dictatedreportwasavailable,andDrs. O’Donnell andGuidryhadto operatewithoutthe

benefitofthis information.Moreover,thenotesforboththeMarch 14 andMarch16 surgerieswere

typedbeforeDr. Austin’snoteswere,andaccordingly,Dr. Austin hadthebenefitofreviewingthese

recordsin preparinghis March 10 operativereport. Therefore,this Court finds severalindividual

breachesin Dr. Austin’s standardof care,andany oneoftheseindependentbreachesconstitutes

medicalmalpractice.

Dr. Piver testified that the breachof one or moreof thesestandardsof careresultedin

damageto Ms. Vezina.92ThisCourtacceptsDr. Piver’sconclusionson causation,andfinds thatDr.

Austin’s breachesof standardsofcareproximatelycausedMs. Vezina’sdamages.

At trial, the plaintiffs presentedextensivetestimonyregardingthe continuedeffect the

surgeryhashadonMs. Vezina.Ms. Vezinatestifiedthat fromthetimeshefirstwokeupin ICU, and

for sometime afterwards,shehadacolostomybagthat shewasresponsibleforchanginguntil Dr.

O’Donnellperformedareversalcolostomy. Shetestifiedthatit tookfive monthsforherwoundsto

heal. She alsotestified that shestill hasuncontrollablegas,diarrhea,andextensiveabdominal

scarring.Moreover,shestatedshe“looked terrible,”droppeddownto 100 pounds,andshewished

shewould havedied in thehospital.

Ms. Vezinatestifiedthatshehashadaccidentson herself. Sheis employed,but hasto run

to therestroomfrequently. Becauseof hergasanddiarrhea,Ms. Vezinasaid shehasfrequent

92 Id. 23:5-9.
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accidents,mustwearpadsat all times in caseof accidents,andworriesaboutsoiling herselfevery

day. Shestatedthatsheis nowunableto enjoyalmosteverythingthatsheenjoyedin thepast. Ms.

Vezinaalso statedsheno longerfeelsattractive. Ms. Vezinatestifiedthatshehasbeentreatedby

Dr. David Buttrosssince2008andwould not feel comfortableleavinghis care.

Ms. Vezina’shusband,PaulHaverkamp,testifiedthatsheisself-consciousofherabdominal

sears.He alsotestifiedthatsheis unableto controlhergasanddiarrhea,whichseverelyimpactsher

ability to be in public. Mr. Haverkamptestifiedthattheycango to restaurantsbutmustgo straight

homebecauseMs. Vezinaneedsaccessto arestroomwithin twentyminutesofeating. Ms. Vezina

canno longergo dancing. Mr. Haverkampalsotestifiedthattheirmaritalrelationshipis impacted

asaresultof the2004surgerybecauseMs. Vezinahassoiledthebed sheetsandMr. Haverkamp

during intimatemoments. Mr. Haverkampalsotestifiedthatall ofthesefactorsnegativelyimpact

hiswife’s self-esteemandmakeher feel unattractive.

Ms. Vezina’s daughter,Kayla Vezina, also testifiedat trial. Ms. Vezina’s surgerywas

performedwhenKayla was 13, and for theeight dayshermotherwasin intensivecare,andeven

afterwards,Kayla did not knowwhetherhermotherwould survive. Kayla alsotestifiedthather

motherhassocialanxietyfrom hergasanddiarrhea.Kaylaandhermotherusedtoenjoyswimming,

tanning,and shopping,whichtheyno longerenjoytogetheronaregularbasis. Kaylaalsotestified

thathermother’smedicalproblemshaveforcedherto growup quickly andassumetheroleof the

parent. ThisCourtfinds KaylaVezina’stestimonycredible.

IL) Damages

Having concludedthat Dr. Austin breachedhis duty of careand his breachcausedMs.

22



Vezinaand Kayla Vezinadamages,this Court now turnsto appropriatecompensationfor these

injuries.

A.) PastMedicalExpenses

TheMedicaidprogramhaspaidmanyofMs. Vezina’smedicalexpenses,andDHH entered

into a stipulationwith theUnited Statesand Ms. Vezinathat it is owed$44,073.12out of any

JudgmentMs. Vezinamayreceive. Accordingly,theUnitedStatesshallpayDHH $44,073.12in

pastmedicalexpensesincurredon Ms. Vezina’sbehalf~

B.) FutureMedical Expenses

“Future medicalexpensesmustbe establishedwith somedegreeofcertainty.Awardswill

notbemadein theabsenceofmedicaltestimonythattheyareindicatedandsettingout theirprobable

cost.” Duncanv. KansasCityS. Ry. Co., 00-0066(La. 10/30/00);773 So.2d670, 684.

TheGovernmentarguesthatMs. Vezina’s bipolardisorderexistedprior to surgery,andthat

thesurgerywasonly acomponentin aggravatingherbipolardisorder.TheGovernmentoffersDr.

Dilks’ testimonyto demonstratethatMs. Vezinasufferedfrom bipolardisorderbeforehersurgery,

thatbipolardisorderis genetic,andthat thesurgerydid not triggerherbipolar disorder. By Dr.

Dilks’ ownadmission,the insuranceproviderdid notpermit him to delveinto thetriggersof Ms.

Vezina’sdepressiveepisodes,whicharepartofherbipolardisorder. Dr. Buttross,whowasableto

exploreMs. Vezina’striggers,testifiedattrial thathebelievedhersurgerywasthemaintriggerof

herbipolardisorderandhersocialanxiety. This CourtacceptsDr. Buttross’conclusion,andfinds

that thesurgeryis the mainfactorthat hasmadehermoreproneto depressiveepisodesassociated

~ Stipulation[doe. 61].
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with herbipolardisorderand socialanxiety.

Accordingly,Ms. Vezinashallreceive$116,980fortwentyyearsoffuturemedicalcare.The

Courtfinds thatMs.Vezinaestablishedherfuturemedicalexpenseswith certainty,baseduponDr.

Buttross’ testimonyofher futurecareplan. He testifiedthat treatmentfor someonewith bipolar

disorderis ongoing,andaccordingly,thisCourtawardstwentyyearsoffuturetreatment.This Court

awardsquantumbasedupon Ms. Vezina’s exhibits outlining the costof suchcare in the past.

Specifically,this includes: seeingDr. Dilks twicepermonthat $125persession($3,000peryear);

seeingDr. Buttrossoncepermonthat $90 persession($1,080peryear);prescriptionmedication

totaling$105permonth($1,260peryear);andtwiceyearlylabwork to monitorherdosages,which

is $254.50per labsession($509peryear).94

C.) GeneralDamages

“Generaldamagesarethosewhichmaynotbefixedwith pecuniaryexactitude;instead,they

‘involve mentalorphysicalpainor suffering,inconvenience,thelossofintellectualgratificationor

physicalenjoyment,or other lossesof life or life-style which cannotbe definitely measuredin

monetaryterms.”Duncan,773 So.2dat682(quotingKeethv. DeptofPub.Safety& Transp.,618

So.2d1154,1160(La.App.2 Cir. 1993)).To compensateMs. Vezinaforherpainandsufferingand

lossofenjoymentof life, this Court awards$1 million.

An injuredpartyhasadutyto takereasonablestepstomitigateherdamages.Aisole v. Dean,

574 So.2d1248, 1253 (La. 1991). TheGovernmentarguesthat Ms. Vezinadid not mitigateher

damagesbecauseshefailed to pursuetreatmentwith Dr. Bride,who statedin depositionthatMs.

Vezina’sirritablebowelsyndromewastreatable.ThisCourtacceptsDr. Bride’s testimonythatMs.

~ Pl.’s Ex. 13.
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Vezinacouldhaveimprovedherirritablebowel syndromeatleastsomewhatby pursuingtreatment

with him. Furthermore,it is uncontestedthatMs. Vezinaseeksdamagesfor theaggravationofher

bipolardisorder.Accordingly,Ms. Vezina’sgeneraldamageawardis reducedby 20%.Hergeneral

damagesawardis furtherreducedto $500,000,asrequiredby theLouisianaMedicalMalpractice

Act (hereinafter“MMA”) La. Rev.Stat.Ann. § 40:1299.42(B)(l).95

Dl KaylaVezina’sDamages

To compensateKaylaVezinafor the lossof consortiumofhermother,this Courtawards

KaylaVezina$100,000.

El PrejudgmentInterest

Pursuantto 28 U.S.C. § 2674,theUnitedStatesshallnotbe liable for interestpriorto the

judgment. 28 U.S.C. § 2674;seealso Lucasv~United States, 807 F.2d414,423 (5th Cir. 1986).

Accordingly,no prejudgmentinterestshallbe awarded.

~ TheFifth Circuit hasheldthatalthoughtheUnitedStatesis nota“healthcareprovider”
asdefinedundertheMMA, the$500,000capnonethelessappliesto theGovernmentbecausethe
Governmentis in “like circumstances”asprivatehealthcareproviders. Owenv. UnitedStates,
935 F.2d734,737-38(5thCir. 1991). Pursuantto theLa. Rev. Stat.Ann. 40:1299.42(B)(1),
“[t]he total amountrecoverablefor all malpracticeclaimsfor injuries to or deathof apatient,
exclusiveoffuturemedicalcareandrelatedbenefitsasprovidedin R.S.40:1299.43,shallnot
exceedfive hundredthousanddollarsplus interestandcost.”
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CONCLUSION

IT IS ORDEREDthat, basedon the findings of factandconclusionsof law statedin this

Opinion,this Courtfinds in favorof theplaintiffs andagainsttheUnitedStates.

LakeCharles,Louisiana,this .21 dayof May, 2009.

,D
P CI M1TNALDI
UNITED STATESDISTRICT JUDGE
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