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BeforetheCourt isadeficientmotion furjudgmentnotwithstandIngtheverdict(hcreinafter

“JNOV”) andanotion fOT anewtrial, filedby theplaintiff DavidWayne(Juillory [doc. 126], Mr.

Guillory filed thismotion on April 7, 2009. The motion referencesExhibitsA, B, C, D; however,

no exhibitsarcattached.A noticeofdcficienidocumentwassentto Mr. Guillory informinghimthat

themotionrequireda memorandumin supportpursuantto LR 74,andgivinghim ten(10)daysin

which to submitacorrectivedocument[doc. 127].Thenoticealsostatesthatmotionsnotcorrected

within tendays~‘xnaybestrickenbythecourt.”Id. InvacaTefiled amotionto strike,oralternatively

oppositionto motion forjudgmentnotwithstandingtheverdict J doe. 134].

PROCEDURAL hISTORY

Mr. {iiu.illoi-y tiled suit in the33rdJDC on May 31, 2007.’ [nvacare removed the suit to

federalcourton Octobcr 10, 2 007,2 Mr. (Iiuiltory, who hasspina bifida, brought suit for injurieshe

~Compl.(doc~1-J].

2 NoticeofRemoval[doe. 1j.

1

Guillory v. Pellerin, et al Doc. 141 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/2:2007cv01683/105378/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/2:2007cv01683/105378/141/1.html
http://dockets.justia.com/


allegedlysustainedafter purchasingapair of Invacarecrutchesthatbrok& OnMarch31 , 2009, this

CourtgrantedInvacare’ssummaryjudgmentmotionanddismissedthis lawsuit in its entirety Icloc.

118].

I,) Motion to Strike

Invacareurgesthis Court to strikethe motion for judgmentnotwithstandingthe verdict

becausethe noticestatesthat fiti1ur~to correctwithin ten daysmay resultin thedocumentbeing

stricken by the court, and becausethe plaintiff failed to correctthe deficiencywithin cn daysof

receivingnotice. In the alternative,InvacareopposesMr. Guilloty’s motion for judgmentnot

withstanding the verdict. This Court shall deny the motion to strike and considerlnvacar&s

arguments in oppositionto Mr. Guillory’s motion.

IL) Motion for JNOV. Motion for a New Trial

A.~Mutign for JNOV

Mr. (iuillory doesnot specifyunderwhat federal rule he movesfor a.[NOV. Pursuantto

Fed. R. Civ~P. 50(b),

If the courtdoesnot granta motion for judgmentasa matterof law nmide
underRule50(a), thecourt is consideredto havesubniittedtheactionto the
jury subjectto the court~slater decidingthe legal questionsraisedby the
motion. No later than10 daysaftertheentryofjudgment--orif themotion
addressesajuryissuenotdecidedby averdict,no laterthan 10 daysafterthe
jury wasdischarged--themovantmay file arenewedmotionforjudgmentas
amatteroflaw andmayincludeanalternativeorjoint requestforanewtrial
underRule59~[n ruling on therenewedmotion, thecourtmay:

(1) allowjudgmenton theverdict, if thejury returnedaverdict;

(2) ordera newtrial; or

(3) direct theentryofjudgmentasamatterof law.

3Compl,
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ThisCourtcannotconsiderarenewedmotionforjudgmenias a matter of law becausesuch

motionsmayonly be consideredafteramatterwassubmittedto Ihejury. ‘Ibis matterwasresolved

via suninmryjudgment motions,and no jury trial occurred. Accordingly,Mr. Guil lory’ s rL’newed

motion forjudgmentasamatterof law underFed.R. Civ. P. 5 0(h) is herebydenied.

B.) Met[on for a New Trial

UnderFed. K. Civ..?. 59(a).

(1) Groundsfor New Trial. Thecourtmay, on motion, grantanewtrial on
all or someofthe issues--and to any party--asfollows:

(A) after a jury trial, for any reasonfor which a new trial has
heretoforebeengrantedin an action at law in federalcourt;or
(El) after a nonjury trial, for any reasonfor which a rehearinghas
heretoforebeengrantedin a suit in equity in lèderalcourt.

(2) FurtherAction After a Nonjury Trite!. After a nonjury trial, the court
may, on motion for a newtrial, openthejudgment if one has beenentered,
takeadditionaltestimony,amendfindings offact aridconclusionsoflaw or
makenewones, anddirect the entryof anewjudgment.

Although Fed. R. Civ. P. 59(a)doesnotspecifywhatju.stifiesanewtrial, ‘theFilth Circuithasheld

that a newtrial may begrantedif ‘the verdict is againstthe weightofthe evidence,thedamages

awarded areexcessive,thetrial wasunfair,orprejudicialerrorwascommittedin its course.”Mooit

v. State FarmMm. Auto. Ins Cv.,2008WE239832, *3 (E.D. La. Jan. 28, 2008) (quotingSmith v~

TransworldDrilling Ca~773 F.2d 6 it), 613 (5thCir. 1985)). Therehasbeenneitherajurytrial nor

a nonjury trial in this case. This matterwasresolvedbasedupon summaryjudgmentmotioits.

Accordingly,Mr. (luillory’s notionforanewtrial pursuanttoFed.R. Civ. P. 59(a)is herebydenied.

C) Motion to Amend or Alter Judgment

Out ofan abundanceofcaution,thisCourtdeemsMr. Guillory’smotionasamotiontoalter
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or amendajudgmentpursuantto Fed. It Civ. P. 59(e). Unlike the reliefrequestedin his motion,

a Rule 5 9(e) notion is thepropervehicleby which to objectto this Court’s summaryjudgnent

rulings dismissinghis ease.Pursuantto Fed.R. Civ. P. 5 9(e), litigants maymoveto alteroramend

aiud~xnent,providedsucha motionis made“no later than10 daysaftertheentryof thejudgment.”

Fed. R. Civ. P. 5 9(e). A motion to alter or amendajudgmentis an extraordinaryremedyand is

seldomgranted. Temp/ct v. JlydroChern,inc., 367Fid 473,479(5thCir+ 2004).A motion to alter

or amendajudgm ant “is not theproper vehicle for rehashingevidence,legal theories,or arguments

that could havebeenoffered or raised prior to the entryofjudgment.” Id. Rule 59(e)“servejs]the

narrowpurpose of allowing a party to correct manifest errorsof law or fact or to presentnewly

discoveredevidence.” Id. The Fifth Circuit has“held thatan unexcusedfailure to presentev~dencc

availablcat thetimeof summaryjudgmentprovidesavalid basisfor denyinga subsequentmotion

for reconsideration.”Id.

At theoutset,this Courtnotesthat Mr. Guillory failed to presentan opposition to either of

Invacare’stwo summaryjudgmentmotionsthatresultedin thiscase’sdismissal.In his motion, Mr.

Guillory arguesthat lie hasnewinfornation on threeother pairs of aluminumcrutchesmadein

Chinathathavebrokenin thepastthirty days,markedExhibits A, B, andC. These exhibitsarenot

attachedto themotion, andthereforedo not constitutenewevidence.

Second,Mr. Ciuil]ory arguesthat heexpectsto havenewevidencein April becausethe Spina

Bifida AssociationofAmericahasarranged for him to seeaspecialistfreeofcharge. The exhibits

C andDthat purportedlysupportthis claimarenot attached. Moreover, this Court doesnotconsider

this ~newevidenc&’ becausetheseappointmentshavenotyetoccurred. Notably, trial in thismatter

wasscheduledfor May 11,2009,andall discoverydeadlineshaveexpired. Alternatively, this Court
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deemsartyIbrthconingmedicalevidenceto bean unexcusedfailure to presentevidenceth~itshould

havebeenavailableat thetine ofthesummaryjudgmentmotions. ThisCourt alsonotesthat the

plaintitimissed two independentmedicalevaluationappointmentsscheduledby defendantInvacare

thatwouldalsohavebeen“freeofcharge”to him. ThisCourtgrantedsummaryjudgmentonlyafter

theplaintiff missedthesetwo appointments.

Finally, Mr. Gui Ilory arguesthat his attorneydoesnot havee-mail or a fax nachine,and

cannot be served electronically. Mr. Gu.illory argues that this resultedin insufficient serviceof

process,which equatesto a failure of due process. Despite the l~ctthat this District utilizes

mandatory electronic filing, attorney Carlton Hicks’ apparent inability to comply with this

requirementpromptedthe Magistrate Judge to order the Clerk’s Office to provide copiesof all

filings through the United StatesPostal Serviceor throughprivate carrier.4 Any allegations of

insuflicient serviceand subsequentfailure of dueprocessarewithoutmerit; accordingly,

IT IS ORDEREDthat the notionto strike I doc. 134] is herebyDENiED;

IT IS FURTIH3R ORDEREDthat lhe motion for JNOV and for a newtrial, filed by Mr.

Guillory [doc. 126], is herebyDENIED.

Lake Charles,Louisiana,this ~fl day of _______________,2009.

UNITED STATES DISTRICT JUDGE

~Order(JLIIy 2, 2008)[doe. 3Sj.
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