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UNITED STATES DISTRICT COURT

8 30 2008
ronr . MOORE, CLERK WESTERN DISTRICT OF LOUISIANA
WESTERN DISTRCT OF LOLHSIANA
LAKE CHARLES DIVISION
DAVID WAYNE GUILLORY :  DOCKET NQ. 2:07 C'V 1633
Vs, :  JUDGE MINALDI
MTTCH PELLERIN ET AL, :  MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the Court is a deficient mation for judgment not withsianding the verdiet (hereinafier
“INCOV™}and a motion for a new trizl, filed by the plaintifl David Wayne Guillory [doc. 126]. Mr.
Guillory filed this motion on April 7, 2009. The motion references Exhibits A, B, C, D; however,
no exhibits arc attached. A notice of deficienl document was scat 10 Mr. Guillory informing him that
the motion required a memorandum in support pursuant to LR 7.4, and giving him ten {10) days in
which to submit 4 comrective document [doc. 127]. The notice also states that motions not corrected
within ten days “may be stricken hy the court.” /d. Invacare filed a motion to strike, or allernatively
ppposition to motion for judgment not withstanding the verdict |doc. 134].

PROCEDURAL ITISTORY
Mr. Guillory filed suit in the 33rd JDC on May 31, 2007.' Invacare removed the suit to

federal court on October 10, 20072 Mr, Guillory, who has spina bifida, brought suit for injuries he

' Compl. [doc. 1-1].

 Natice of Removal [doc. 1].
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allegedly sustained after purchasing a pair of Invacare crutches that broke.” OnMarch 31,2009, (his
Court granted Invacare's summary judgmeant metion and dismissed this lawsuit in its entirety |doc.
118].

1.) Motion to Strike

Invacare urges this Court (o strike the motion for judgment not withstanding the verdict
because the nolice states that failure Lo correct within ten days may result in the document being
stricken by the courl, and becanse the plaintiff failed to correct the deficiency within ten days of
recelving notice.  In the allernative, Invacare opposes Mr, Guillory’s motion lor judgment not
withstanding the verdict. This Court shall deny the motion to sirike and consider Invacare’s
arguments in npposition to Mr. Guiliory's moiion.

11.) Motiog for INOV, Motion for g New Trial

A Mution for JINOV

Mr. Guillory does not specify under what federal rule he moves for a INOV, Pursuant to
Fed. R. Civ. P. 3(i{b),

If the courl does not grant a motion for judgment as a matler of law made
under Rulc 50(a}, the court is considered to have subwnitted the action to the
jury subject to the court's later deciding the legal questions raised by the
motion. No later than 10 days after the cntry of judgment--or if the molion
addresses a jury issue not decided by a verdict, no later than 10 days after the
jury was dischurged--the movant may [ile a renewed motion for judgment as
a matter of law and may include an altcrnative or joint request {or a new trial
under Rule 59. [ ruling on the renewcd motion, the court may:

(1) allow judgment on the verdict, if the jury retumed a verdiet;
{2} order a new trial; or

(3) direct the entry of judgment as a matter of law.

* Compl,

kJ



This Court carnot consider a renewed motion for judgment as a matter of law hecausc such
molions may only be considered after a matter was submitted to the jury. This matter was resofved
via summary judgment motions, and no jury trial occurred, Accordingly, Mr. Guillery’s renewed

motion for judgment as a malter of law under Fed. R. Civ. P. 50(b) 15 herchy denied.

B.) Motion for a New Trjal
Under Fed. R. Civ. P. 59(a),
(1) Grounds for New Trigl The court may, vn motion, grant 8 new trial on
all or some of the issues--and 0 any party--as follows:
(A) after a jury trial, for any reason for which a new trial has
heretofore baen pranted in an action at law in federal court; or

(B) after a nonjury trial, for any reason for which a rehearing has
heretofore been granled in a suit in equity in lederal court,

(2) Further Action After a Nenjury Trivd, After a nonjury trial, the court

may, on motion for a new trial, open the judgment if one has been entered,

take additional testimony, amend findings of fact and conclusions of law or

make new ones, and direct the entry of a new judpment,
Ahthough Fed. R. Civ. P. 59(a) does not specify what justifies a new trial, “the Filth Circuit has held
that 4 new trial may be pranted if ‘the verdict is against the weight of the evidence, the damages
awarded arc excessive, the trial was unfair, or prejudicial error was committed in its course.”™ Moore
v, Stuale Farm Mt 4uwio. ins. Co., 2008 WI. 239832, *3 (E.D. La. Jan, 28, 2008) (quoting Smith v.
Transwerld Driffing Ca., TT3F.2d 610, 613 (5th Cir. 1985)). There has heen neither a jury trial nor

a nonjury trial in this case. This matter was resolved based upon summary judgment motions.

Accordingly, Mr. Guillory’s motion for a new rial pursuant to Fed, R. Civ. P. 5%(a) is hereby denied.
C.) Mation end or Alfer ment

Out of an abundance uf caution, this Court deems Mr, Guillory’s motion as a motion to alter



or amend a judgment pursuant to Fed. R. Civ. P. 55(e). Unlike the relief requested in his motion,
a Rulc 5%(e) motion is the proper vehicle by which to abject to this Court’s summary judgment
rulings distissing his case. Pursuant to Fed, R. Civ, PP, 59(e), litigants may move (o alter or amend
a judgment, provided such a motion is made “no later than 10 days after the entry of the judgment.”
Fed. R. Civ. P. 59%{e). A motion to alter or amend a judpgment is an extraordinary remedy and is
seldom granted. Templet v. IvdroChem, fnc., 367 T.3d 473,479 (5th Cir. 2004). A motton te alter
or amend a judgment “1s not the proper vehiele for rehashing ¢vidence, legal thecries, or arguments
that could have been offered or raiscd prior to the entry of judpment.™ 7d. Rule 59(e) “serve(s] the
narmow purpose of allowing a party to correct manifest errors of law or fact or to prescent newly
discovered evidence.™ fdf. The Fifth Circuit has “held that an unexeused failure 1o present evidence
available al the time of summary judgment provides a valid basis for denying a subsequenl motion

for reconsideration.” fd.

Al the outset, this Court notes that Mr. Guillory failed to present an opposition Lo either of
Invacare’s two summary judgment metions thul resulted in this casc’s dismissal. In his motion, Mr.
Guillory argues that he has new information on three olher pairs of aluminum crutches made in
China that have broken in the past thirty days, marked Exhibits A, B, and C. These ¢cxhibils are not

attached to the inotion, and therafare do not constitute new evidence,

Sceond, Mr. Guillory arpues that he expects to have new evidence in April because the Spina
Bifida Association of America has arranged for him to see a specialist five of charge. The exhibils
C and IJ that purportedly support this claim are not attached. Moreover, this Court does not consider
this “new evidence” because these appointmenis have not yet occurred. Notably, trial in this malter
was scheduled for May 11, 2009, and all discovery deadlines have expired. Alternatively, this Court

4



deems any jorthcoming medical evidence to be an unexcused failure to present evidence that should
have been availahle at the time of the summary judgment motions. This Court also notes that the
plaintitf missed two independent medical evaluation appointments scheduled by defendant Invacare
that would also have been “free of charge™ to him. This Court granted summary judgiment only after
the plaimiff missed these two appointments,

Finally, Mr. Guillory argues that his attorney docs not have e-mail or a fux machine, and
cannot be served electronically. Mr. Guillery argues that this resulted in insufficient service of
process, which cquates to a failure of due process. Despite the lact that this District utilizes
mandatory electronic filing, attorney Carlton Hicks® apparent inability to comply with this
requirement prompted the Magistrate Judge to order the Clerk’s Office to pravide copies of all
filings through the Unitcd States Postal Serviee or through private carrier.®  Any allegations of
insulilcient service and subsequent failure of due process are without meril; accordingly,

IT IS ORDERED that the motion te strike |doc. 134] is hereby DENIED;

IT IS FURTIIER ORDERED thai the motion for INOV and for 2 new trial, filed by Mr,

Guillory [dec. 1246], is hereby DENIED.

Lake Charles, Louisiana, this_ & Z day ol ﬂ@g& , 2009.

p; AlDI
UNITED STATES DISTRICT JUDGE

* Order (July 2, 2008) [doc. 38].



