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MEMORANDUM RULING

Before the Court is a motion for imposition of dismissal or othersanctions, filed by

defendantColgan Air, Inc. (hereinafter “Colgan”) [doe.36]. The plaintiff, GaryM. Seemion,filed

anopposition [doe.52]. Colganseeksto dismissthe casepursuantto theCourt’s inherentpower to

sanctionapartywho attemptstoperpetratea fraud onthecourtbecauseMr. Seemiontestifiedfalsely

that be did not have neck, shoulder, or backpainprior to 2006.

RELEVANT DEPOSITION TESTIMONY

Mr. Seemion’salleged injuries were incurred during turbulenceon a flight betweenLake

Charles and Texason August 26, 2006. He filed suit, allegingneckand shoulder pain.’ Mr.

Seemionwasfirst deposedonAugust21,2008,afterhewasrequestedtoprovidehismedicalhistory

andhad not doneso.2 During that deposition,the following exchangeoccurred:

Q: As you have gotten older before 2006,you hadoccasionswhen
you hadpains and achesand things in your shoulder, neck, back,
right?”

‘Compl. [doe. 1-1].

2 DeL’s Mem. in Supp. ofMot. to Dismiss,at 1 [doe. 36-2].
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A: No. The only pain I had, tingling in my lefi hand [that} 1

mentionedearlier.

Q: OK. Doyou rememberwhattheytoldyouthecauseofthatwas?

A: Theysaidit wasprobablycarpaltunnelsyndrome.3

Prior to that question,Mr. Seemionwasalsoaskedwhetherbehadseenanydoctorsin the

pasttenyears,andMr. Seemiondisclosedasinglevisit to Dr. Gabelin Texas.4 Askedagainwhat

otherdoctorshehadseenin thepasttenyears,he respondedthathewentto theFamily Medical

Centerfor coldsandflu-like symptomsa few timesayear,andthat“wasbasicallyit.”5

Following the August2008 deposition,,defensecounselobtainedMr. Seemion’smedical

records,whichrevealeddoctor’svisits for neckandshoulderpaindatingbackto 1999.6 In 1999,

Mr. Seemionhada cervicalMifi, which showedproblemsin thecervicalspine.7 In 2003,he was

diagnosedwith cervicaldiscdiseaseandcalciumdepositsin his cervicalspineY As earlyas1999,

ahomecervicaltractionunitwasprescribedandused.9Accordingtothemedicalrecords,hisneck

conditionflaredup everyyearanda half, requiringphysicaltherapy.’°As recentlyasJuly 2006,

only one monthprior to theaccident,Mr. Seemionwentto thedoctorcomplainingof neck and

Def’s Ex. A(SeemionAug. 21,2008Dep.),pp. 75-76.

41d. p.33.

51d. p.39.

6 SeeDef.’s Exs. C-E.

~Def’s Ex B (SeemionFeb.3, 2009Dep.),pp. 45.

81d. pp. 42-44.

91d. p.30.

101d. p.39.
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shoulderpain.’1

After an extensivereviewof his medicalhistory, Mr. Seemionwasaskedif his previous

answeron August21, 2008 to the question“As you havegottenolder before2006, you had

occasionswhen you hadpainsand achesand things in yourshoulder,neck,back, right?” was

incorrect. Mr. Seemionrespondedthathe shouldhavesaidhe didn’t remember.’2Moreover,Mr.

Seemionstatedthatall ofthetreatmentwasforpaintohis extremitiesandnothisneck,eventhough

theproblemsoriginatedin his neck.13

ANALYSIS

Basedon the discrepanciesbetweenMr. Seemion’s2008 depositiontestimonyand his

medicalrecordsand2009depositiontestimony,Colganmovesto dismissthe casewith prejudice

underthis court’s inherentpowerto imposesanctions.Mr. Seernionasksthis Courtto reservethe

impositionofsanctions,if any,until afterhehastestifiedlive in opencourt.

Districtcourtshaveaninherentpowerto sanction.See,e.g., Chambersv. NASCO,Inc.,501

U.s.32,43(199l)(noting thatfederaldistrictcourtshavetheimplicit powerto sanctionto “achieve

the orderly and expeditiousdispositionof cases”). “[I]nherent powersmust be exercisedwith

restraint and discretion.” Id. at 44. Dismissal,althoughsevere,is within the district court’s

discretion,asis theimposition ofattorney’sfees.’4 Id. at 45.

The Fifth Circuit hasstatedthat dismissalwith prejudice is “an extremesanctionthat

1’M. p.47.

i2 Id. p. 59.

‘~ Id. p. 60.

‘~TheCourt recognizedthreescenariosunderwhich adistrict courtmayawardaftorney’s
feespursuantto its inherentpowers.Id. at45-46. Thethird scenario,which mayberelevant
here,permitstheshifting ofattorney’sfeesif acourt finds “that fraud hasbeenpracticeduponit,
or thattheverytempleofjusticehasbeendefiled.” Id. at 46.
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deprives thelitigant oftheopportunity to pursue hisclaim.” Gonzalezv. TrinityMarine Group,Inc.,

117 F.3d894, 898(SthCir. 1997)(quotingWoodsonv. Surgitek,Inc., 57 F.3d1406, 1417 (5th Cir.

1995)). “Additionally, thedistrictcourtis boundto imposetheleastseveresanctionavailable.”Id.

(reversingthedistrict court’sdismissalof theentirecasewith prejudiceasasanction,wherethe

plaintiff submitted an alteredrecordingasevidenceandgaveuntruthful testimonyatahearing,and

remandingto the district court for a selectionof a less burdensomesanctionthat falls short of

dismissal);seealsoShepardv. Am.BroadcastingCos.,62 F.3d 1469,1478(D.C. Cir. 1995)(noting

that“dismissalis adrastic step,normallytobetakenonlyafter unfruitful resort tolessersanctions”).

To dismissacasewith prejudicerequiresafinding ofbad faith andanabuseofthejudicial

process.SeeGonzalez,117 F.3dat 898. It is unclearunderwhich standardofevidenceadistrict

court in theFifth Circuit mustmakethis finding; however,othercourtshaverequiredclearand

convincingevidence.SeeShepard,62 F.3dat 1480. After findingbadfaith,thedistrict courtmust

considerlessersanctionsandprovideareasonableexplanationforrejectinglessersanctions.See id.

at 1478-79; see also Gonzalez, 117 F.3d at 899.’~

Havingreviewedtheparties’briefsandevidence,andtherelevantjurisprudence, this Court

doesnot find that dismissalwith prejudiceis warranted. The Fifth Circuit states that “the district

court is hound to impose the least severe sanction available,”and dismissalis not theleastsevere

sanction.SeeGonzalez,117 F.3d at 898. This Court does, however, intend to payvery careful

attentionat trial to Mr. Seemion’stestimonyand demeanor,and shall considervery carefully

whetherandtheextentto which sanctionsshouldbeimposedforhis erroneous statements given in

his August2008deposition;accordingly,

‘~Even if these two requirements aresatisfied,thejurisprudenceindicatesthat thefraud
mustinvolve animportantissuein thecase for dismissalto be appropriate.SeeShepard,62 F.3d
at 1480(notingthat the allegedfraud did not “go to theheartofplaintiffs’ case”).
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IT IS ORDEREDthat Colgan’s motion for imposition ofdismissalorothersanctions[doc.

36] is hereby DENIED.

Lake Charles, Louisiana~, this ~ day of _______________ 2009.

STATESDISTRICT JIJDCIE
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