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MAR ~ 22009 UNITED STATES DISTRICT COURT

ROBERT H. SH~~L CLER~ WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

LAKE CHARLES HOUSING : DOCKET NO. 07-1878
AUTHORITY

VS. : JUDGE TRIMBLE

LANDMARK AMERICAN : MAGISTRATE JUDGE KAY
INSURANCE COMPANY

NOTICE OF INTENT TO DISMISS AND ORDER

BeforetheCourtaretwo motions;(1) amotionfor attorneyfees (doc.#11)filed within a

“Motion to CompelRule26Initial Disclosures”and(2)“LandmarkAmericanInsuranceCompany’s

Motion for InvoluntaryDismissalfor Failureto Complywith CourtOrderedMotion to Compeland

Failureto Prosecute”(doc. #13) filed by defendant,LandmarkAmerican InsuranceCompany

(“Landmark”). Landmarkmovesthis Courtfor anOrderofDismissaloftheclaimsassertedagainst

it becausetheLake CharlesHousingAuthority (“LCHA”) hasfailedto comply with the Court’s

order(seeelectronicorder#12 datedJanuary12, 2009)that it makeinitial disclosurespursuantto

FederalRuleof Civil Procedure26(a), andbecauseLCHA hasfailed to prosecutethis casefor a

periodin excessof six months.

FACTUAL STATEMENT

LCHA filedtheinstantsuitagainstLandmark,it insurer,to recoverallegedlostincomewhen

its propertywasdamagedasaresultofwindfromHurricaneRitaon September24,2005. Landmark

compensatedLCHA for lost incomefor a periodof tenmonths, from September24, 2005 until

August 7, 2006. LCHA allegesthat it is owed additional moneyfrom Landmark,becausethe
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propertywasnot fully repairedby August7, 2006due to LCHA’s failure to receivegrantmoney

from FEMA.

Theinstantsuitwasfiled on September21, 2007in statecourtandremovedto federalcourt

on November8, 2007. LandmarkansweredonNovember16, 2007. OnJuly 10, 2008,pursuantto

ascheduledtelephoneconference,theMagistrateJudgesetthetrial ofthismatterforJune1, 2009.1

OnJanuary19,2009,Landmarkfiled aMotionto CompelRule26 Initial Disclosures.2Magistrate

Kay grantedthemotion to compelon January21, 2009 andorderedLCHA to makeits Rule26

Disclosuresby thecloseof businesson Friday,January30, 2009. As ofthis date,LCHA hasnot

compliedwith theorderandhasfailedto prosecutethecurrentlawsuitsinceJuly 10,2008 whenthe

matterwas set for trial. Thus,Landmarkseeksto havethe lawsuit dismissedand further seeks

attorneyfeesfor beingforcedto file themotion to compel.

LAW AND ANALYSIS

The Uniform District Court Rules, specifically, Local Civil Rule 41.3W provides the

following:

LR41.3WDismissalfor Failureto Prosecute.
A civil actionmaybe dismissedby theclerkof courtor anyjudgeof thiscourt for
lackof prosecutionasfollows:

* * *

C. Wherea causehasbeenpendingsix monthswithout proceedingsbeing
takenwithin suchperiod. This provision shallnot apply if the causeis awaiting
actionby thecourt.

Prior to issuanceof a dismissal,notice shall be sent to the plaintiff, and
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plaintiff shall be allowed10 calendardaysfrom mailingofthenoticewithin which
to file evidenceof goodcausefor plaintiff’s failure to act.If no responseis received
within theallottedtime,theclerkmaydismissthecivil action. If a timely response
is filed,a districtjudgeor magistratejudgemayorderadditionaltimewithin which
to take action, dismiss the civil action without prejudice or make any other
appropriateorder.

Dismissalunderthisruleshallbewithoutprejudiceunlessdelayhasresulted
in prejudice to an opposing party. The Order of Dismissal shall allow for
reinstatementof thecivil actionwithin 30 daysfor goodcauseshown. .

Accordingly,it is

ORDEREDthatthemotionto dismissis GRANTED to theextentthatLCHA hasten(10)

daysfrom thedateofmailing ofthisorderto file evidenceofgoodcausefor its failure to prosecute

this action andfor failure to comply with theMagistrateOrderdatedJanuary21, 2009.

IT IS FURTHER ORDEREDthatthemotion for attorneysfeessoughtin themotionto

compelis herebyGRANTED andLandmarkshallfile within ten(10)daysofthisorder,adetailed

summaryof theattorneyfeesand expensesnecessarilyincurredto file the motionto compelthe

initial disclosures,andplaintiff shallhaveten(10)daysin whichto respondto saidsummary,after

whichtheCourt shallfix theamountof sanctionsto be assessedagainstplaintiff.

TFIUS DONE AND SIGNED in Chambersat LakeCharles,Louisiana,this ~ day of

March,2009.

JA~~MBLE, JR.
UN TED STATES DISTRICT JUDGE
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