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MEMORANDUM RUlING

BeforetheCourt isaMotion toDismisspursuant toRule 12(b)(1)and/orRule12(b)(6),[doe.

28],filed by defendantNewport InsuranceCompany (hereinafter“Newport”). Theplaintiffs, Dana

andTiffany Carrier,filed an opposition[doe.31].’ Newportfiled areply [doe.32]. Thismatteris

currently set for ajury trial on May 11, 2009.

FACTS

On September24, 2007,theplaintiffs filed suit in statecourt againstNewport to recover for

lossesincurred to their residenceasa result ofHurricane Rita pursuantto a “Mortgage Protection

Policy” procured by the plaintiffs’ lender, Countrywide Home Loans, Inc. (hereinafter

“Countrywide”).2 The plaintiffs allegethat they areentitled to thebenefitsofthe insurancepolicy,

aswell asdamagespursuantto La. Rev. Stat. Ann. §~22:658and22:1220,arisingfrom Newport’s

‘In Reply, Newportpoints out that theplaintiffs’ oppositionwasuntimely filed without
leaveto do so,andtherefore urgestheCourt to disregard the opposition. The oppositiondoes
not savethe plaintiffs from dismissal,andaccordingly this Court shall considerthe opposition,
which wasfiled oneday late.

2 Compl. [doe. 1-1]; see also Def.’s Ex. 2 (Policy).
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allegedfailure to maketimely paymentsunderthe Policy.3 On November17, 2007, Newport

removedthelawsuit to this Courtunder28 U.S.C. § l332.~

CountrywideprocuredthePolic?aftertheplaintiffs failedtoprovide“evidenceofexisting

and acceptablehomeownersinsurance,”as requiredper the loan agreement.6 Accordingly,

Countrywidesecuredalender-placedpolicy withNewportthatonlyprotectsCountrywide’sinterest

in theproperty.7Indeed,thePolicyis titled “MortgageProtectionCoverage,”listsonlyCountrywide

asthenamedinsured,andstates“[t]hepolicyprotectsonlythemortgagee’sinterestin thedescribed

location. Youarenot aninsuredunderthispolicy, andyou arenot entitledto receivetheproceeds

from this policy in theeventof lossor damageto yourproperty.”~Theplaintiffs arenot listed as

additionalnamedinsureds.

RULE 12(bXfl & l2(b~(6)STANDARD

A motion to dismissfor lackof standingis properlybroughtunderFederalRuleof Civil

Procedure12(b)(l). Seee.g., Rammingv. UnitedStates,281 F.3d 158, 161 (5th Cit. 2001). The

burdenofproofrestsuponthepartyseekingjurisdiction. Id. A Rule l2(b)(l) motion shouldbe

~Compl. [doc. 1-I].

4NoticeofRemoval[doc. 1].

~Whenruling ona Rule12(b)(6)motion to dismiss,courtsmayproperlyconsider
documentsthedefendantattachesas“part ofthepleadings...iftheyarereferredto in the
plaintifFs complaintandarecentralto herclaim.” Collins v. MorganStanleyDeanWitter, 224
F.3d496, 498-99(5th Cir. 2000). Becausetheplaintiffs bring suit to recoverpursuantto an
insurancepolicy, the insurancepolicy andcorrespondencewith themortgagelenderregarding
theplacementof saidpolicy arecentralto theclaim, andaccordingly,thisCourt shallconsider
thedefendant’sexhibitsin decidingthis motion.

6 Def.‘5 Ex. I (Certificateof CoveragePlacement).

71d.

~Def.’sEx. 2 (Policy). Thequotedlanguageis clearly listedon thecoverpagein bold,
capitalletters.
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granted“only if it appearscertainthat theplaintiff cannotprove any setof factsin supportof his

claim thatwould entitle plaintiff to relief.” Id.

Newportalsomovespursuantto 12(b)(6),whichchallengesthesufficiencyof aplaintiff’s

allegations.Fed. R. Civ. P. 12(b)(6). When ruling on a 12(b)(6)motion, thecourt acceptsthe

plaintiffsfactualallegationsastrue,andconstruesall reasonableinferencesin alightmostfavorable

to theplaintiff ornonmovingparty.Gogrevev. DowntownDevelop.Dist., 426F. Supp.2d383,388

(E.D.La. 2006).To avoiddismissalunderaRule12(b)(6)motion,plaintiffsmustpleadenoughfacts

to “stateaclaimto reliefthatis plausibleon its face.” BellAti. Corp. v. Twombly, 127 S. Ct. 1955,

1974(2007). “Factualallegationsmustbe enoughto raisearight to reliefabovethe speculative

level...ontheassumptionthatall theallegationsin thecomplaintaretrue(evenif doubtthlin fact).”

Id. at 1965. Accordingly, a plaintiff must provide “more than labelsand conclusions,and a

formulaicrecitationoftheelementsof acauseofactionwill not do.” Id.

ANALYSIS

First,Newportarguesthattheplaintiffs lackstandingto suepursuantto thePolicybecause

theyarenotpartiesto thecontract,,eitherasnamedinsuredsoradditionalnamedinsureds.See,e.g.,

Kilson v. Am.RoadIns. Co., 345 So.2d967,969(La. App.2d 1977)(findinganautomobileowner

plaintiff hadno right to recoverundera single-interestinsurancepolicy procuredby thelender,

wheretherewasno relationshipbetweentheautomobileownerandtheinsurancecompany,because

hewasneitherthenamedinsurednorathird-partybeneficiary).

In opposition,the plaintiffs do not arguethat they are namedinsuredsor third-party

beneficiaries,but insteadarguethat“specialcircumstances”applythatprovidethemwith standing.

The plaintiffs allegethat these“special circumstances”are that CountrywideandNewportare

wholly-ownedsubsidiariesofCountrywideFinancialCorporation,andassuch,alegalrelationship
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existsbetweenthe plaintiffs and Newport. Although it is not entirely clear, theplaintiffs are

apparentlyarguingthat theircaseis akinto Beckv. StateFarm Fire & Car. Co., et al., 07-1998,

2008 WL 4155301(W.D. La. 09/05/2008),in which this Court deniedStateFarm’s motion to

dismiss.

In reply,NewportarguesthatBeckis distinguishablebecauseit containedaresidualpayee

clauseprovidingthatanylossesin excessoftheplaintiff’s loanbalancewouldbepayabledirectly

to theplaintiff. SeeBeck~2008 WL 4155301,at *3, This Court agrees. Although Beckalso

involved alender-placedpolicy, thepolicy providedthat“amountspayablein excessofyour [the

mortgagee’s]interestwill bepaidtothe‘borrower.” Id. ThisPolicycontainsno analogousclause.9

FollowingHurricanesKatrinaandRita, severaldistrictcourtsin Louisiana,includingthis

Court,haveconsideredwhetherahomeownerwhois not anadditionalnamedinsuredonalender-

placedpolicy hasstandingto suetheinsurancecompany.See,e.g.,Harrison v. SafecoIns. Co. of

Am.,06-4664,2007WL 1244268(E.D.La. 01/26/2007);Connerv.GreatAm.AssuranceCo., 06-

2038, 2007 WL 521368(W.D. La. 02/16/2007).In Harrison, the plaintiffs suedSafeco,which

issuedalender-placedpolicy to theirmortgagecompany,to recoverforlossesincurredto theirhome

in HurricaneICatrina. 2007WL 1244268,at *1 (notingthattheplaintiffs werenotnamedin the

policy). Thecourtconcludedthattheplaintiffs lackedstandingto sueSafecobecausetheplaintiffs

werenot partiesto the insurancepolicy. 2007WL 1244268,at *4 TheHarrison courtalso held

that theplaintiffs werenot third-partybeneficiaries,becauseto “contractfor thebenefit ofathird

party—astipulationpourautrui—theremustbeaclearexpressionofintentto benefitthethird party.”

~TheNewportPolicyprovidesthatlossesshallonly bepayableto thenamedinsured
(Countrywide),andlimits thetotal benefitspayableunderthepolicy to thelesserof: theactual
costofrepair,theloanbalanceatthetimeofloss,110%oftheratingamount,theunrepaired
valueoftheproperty,or$1,000,000.Def.’sEx. 3, pp. 12, 14. ThePolicy’sratingamountis
$47,989.Def.’s Lx. 2.
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ld. at *5 (notingthattheproperway in which to includea stipulationpourautruiin an insurance

contractis to “namethethird partyasan additionalinsured”) (quotingNesoinv. ChevronU.S.A.,

Inc., 633 F. Supp.55, 58 (E.D. La. 1984)).

In Conner, theplaintiffs broughtsuit againsttheinsurancecompany,GreatAmerican,to

recoverthepolicy limits ofalender-placedpolicy aftertheirhomewasdamagedin HurricaneRita.

2007WL 521368. Thepolicy in Connerwastitled “MortgageProtectionInsurance,”statedthatit

only insureslossto propertyin whichtheinsuredhasa“mortgageeinterest,”andprovidedthat the

mortgagoris not a namedinsuredunderthis policy.” Id. at *2. TheundersignedgrantedGreat

American’smotion for summaryjudgment,finding thattheplaintiffshadno legalright to recover

from GreatAmericanbecausetherewas no privity of contractbetweentheplaintiffs and Great

American. Id.

Similarly, it is apparentfrom theNewportPolicy thattheplaintiffs arenot partiesto the

contract. Morcover,thereareno specialcircumstancesthatwould requirestandingin this case.

Second,Newportalsoarguesthattheplaintiffs arenotthird-partybeneficiariestothePolicy.

Theplaintiffs do notdisputethis assertionin theiropposition.Evenwhenaplaintiff is not aparty

to a contract,a plaintiff mayhavestandingto sueif that party is a third-partybeneficiary.The

LouisianaSupremeCourthasarticulated“threecriteriafor detenniningwhethercontractingparties

haveprovidedabenefitfor athirdparty:’°I) thestipulationfor athird party is manifestlyclear;2)

thereis certaintyasto thebenefitprovidedthethird party;and3) thebenefit is notamereincident

ofthecontractbetweenthepromisorandthepromisee.”Josephv. Hosp. Serv.Dist. No. 2ofParish

ofStMaty,05-2364(La. 10/15/2006);939 So.2d1206,1212.Thecontractmust“manifestaclear

‘° La. Civ. Codeart. 1978permitsa contractingpartyto stipulateabenefitfor athird

party.
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intentionto benefitthe third party.” Id. Merely referencingthethirdparty in acontractdoesnot

demonstratetherequisiteintention to contractfor thatthird party’sbenefit. Harrison, 2007WL

1244268,at ~5.

Theplaintiffs arenot third-partybeneficiariesunderthisPolicy,becausethepolicy doesnot

manifestaclearintentiontobenefittheplaintiffs. In fact,thePolicymanifestsaclearintentionnot

to providetheplaintiffswithanybenefit,bybeingtitled “MortgageProtectionCoverage,”notlisting

theplaintiffs asadditionalnamedinsureds,andby providingadisclaimerthat“this policy protects

only themortgagee’sinterest.” Moreover,Countrywideis thesolenamedinsured. Becausethe

plaintiffs areneithernamedinsuredsnorthird-partybeneficiariespursuantto thePolicy, this Court

concludesthereis no legal relationshipbetweentheplaintiffs andNewport,andthat theplaintiffs

haveno standingto bringtheirclaims; accordingly,

IT IS ORDEREDthatNewport’smotionto dismiss[doc. 28] is herebyGRANTEDandthis

caseis herebyDISMISSEDin its entiretywithprejudice.

LakeCharles,Louisiana.,this ~ dayof (‘fletfk..~2009.

MINALDI

D STATESDISTRICT JUDGE
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