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MEMORANDUM RULING

BeforetheCourtisa“Motion forSummaryJudgment”(doe.#14)filed bydefendant,Allstate

InsuranceCompany(“Allstate”) whereinthemoverseeksaruling in its favorto dismissthe instant

suit with prejudiceat Plaintiffs’ costs.

FACTUAL STATEMENT

Plaintiffs aretheholdersofaNationalFlood InsuranceProgram(“NFIP”) StandardFlood

InsurancePolicy(“SFIP”) issuedby defendant,Allstate,which wasin full forceandeffect on the

datethat Plaintiffs allegethataflood lossoccurred.Allstate issuedtheSFIP asacarrierof aWrite-

Your-OwnPolicy andpursuantto anarrangementwith theFederalgovernment.’ Allstate’sroleis

to actasa fiduciary or agentoftheUnitedStates.2

Onor aboutOctober27, 2006,Plaintiffs’ propertysufferedaflood loss.Plaintiffs filed a

claim for benefitsundertheirSFIPwith Allstate. As acourtesyperthetermsoftheSFIP,3Allstate

44 C.F.R.Pt.62A.

2 42 U.S.C § 4701 (a)(1) and44 C.F.R.Pt.62.23(f).

~ SFIPArt. VII (J)(7).
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assignedadjustersto Plaintiffs’ claims.

During theadjustmentprocessAllstate determinedthefollowing losses:(l)$2,013.92 for

CoverageA (building)and(2)$2,334.47for CoverageB (contents).PlaintiffsandAllstatedisagreed

with the adjustmentof the claim and whetheradditional federalbenefitswere payableasto the

claim. Plaintiffs filed the instant lawsuit in theFourteenthJudicialDistrict Courton October23,

2007.

SUMMARY JUDGMENT STANDARD

Summaryjudgmentis appropriate“if thepleadings,depositions,answersto interrogatories

andadmissionson file, togetherwith theaffidavits,if any,whenviewedin the light mostfavorable

to thenon-movingparty,indicatethatthereis no genuineissueasto any materialfactandthatthe

movingparty is entitled to judgmentasa matterof law.”4 A fact is “material” if its existenceor

nonexistence“might affect the outcomeof the suit undergoverninglaw.”5 A disputeabouta

materialfactis “genuine” if theevidenceis suchthatareasonablejurycouldreturnaverdictfor the

non-movingparty.6 As to issueswhich thenon-movingpartyhastheburdenof proofat trial, the

movingpartymaysatisf~,ithisburdenby demonstratingtheabsenceofevidencesupportingthenon-

movingparty’s claim.”7 Oncethemovantmakesthisshowing,theburdenshiftsto thenon-moving

partyto setforth specific facts showingthatthereis a genuineissuefor trial.8 Theburdenrequires

~‘ Fed.R.Civ. P. 56(c).

~ Andersonv. LibertyLobby, Inc., 477 U.S. 242, 249 (1986).

6 Stewartv. Murphy, 174 F.3d530, 533 (5th Cir. 1999).

~‘ Verav. Tue, 73 F.3d604, 607 (5thCir. 1996).

8 Anderson,477 U.S. at 249.
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morethanmereallegationsor denialsoftheadverseparty’s pleadings.Thenon-movingpartymust

demonstrateby wayofaffidavitorotheradmissibleevidencethattherearegenuineissuesofmaterial

fact or law.9 Thereis no genuineissueofmaterial fact if, viewing theevidencein the light most

favorableto thenon-movingparty,no reasonabletrieroffact couldfind for thenon-movingparty.1°

If the evidenceis merely colorable,or is not significantly probative,summaryjudgmentmaybe

granted.”11

LAW AND ANALYSIS

Plaintiffs’ claims involve theNationalFlood InsuranceProgram(NFIP),which Congress

createdtoprovideinsurancecoverageatorbelowactuarialrates.’2FEMAoperatestheprogram,and

it is supportedby thefederaltreasury.’3 Flood insurancepoliciescanbe issueddirectlyby FEMA

or throughprivateinsurersknownas“Write-Your- Own” (“WYO”) companies.’4Allstate issued

the policy to Plaintiffs asa WYO company.By statute,WYO companiesare fiscal agentsofthe

UnitedStates.15

FEMA fixesthetermsand conditionsof all federalflood insurancepolicies,including the

policy issuedto Plaintiffs. Policiesmustbe issuedin theform ofaStandardFloodInsurancePolicy

~ CelotexCorp. v. Catrett, 477 U.S. 317, 324 (1986).

‘° MatsushitaElec. Indus.Co. v. ZenithRadio Corp., 475 U.S. 574, 587 (1986).

“ Anderson,477 U.S. at249-50.

~2 Gowlandv.Aetna,143 F.3d951, 953 (5th Cir.1998)

‘~ Id.

‘~Id.

‘~ 42 U.S.C. § 4071(a)(1).
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(SFIP)andno provisionof thepolicy canbealtered,varied,or waivedwithouttheexpresswritten

consentoftheFederalInsuranceAdministrator.’6 TheregulationssaythataNFIP participantcannot

file a lawsuitseekingfurtherfederalbenefitsundertheSFIPunlesstheparticipantcanshowprior

compliancewith all ofthepolicy’s requirements,includingthePOL requirement.’7This is a strict

requirement. In Gowland, supra, the court explainedthat the POL requirement—containedin a

provisionof an insurancepolicy issuedpursuantto afederalprogram—mustbe “strictly construed

and enforced.”8

TheparticularconditionprecedentAllstateassertsis that thePlaintiffs did not satisfythe

requirementto submita swornproofof loss.’9 Allstatemaintainsthat it is both irrefutable and

dispositivethatPlaintiffs did notsupporttheircurrentclaimsfor furtherfederalbenefitsundertheir

SFIPby submittingaproofof lossstatementat anytime,muchlesswithin thesixty (60) dayproof

of lossdeadlineasrequiredby SFIPArticle VII(J)(4). AllstatecitesnumerousFifth Circuit cases

thathaveheldthatunderthesecircumstances,no furtherbenefitsarepayableunderthePlaintiffs’

SFIP.2°In theRichardsoncase,theFifth Circuit re-affirmedits prior precedentin holdingthat(1)

aproofoflossis absolutelyrequiredto pursueU.S. treasuryfunds;(2)substantialcomplianceis not

16 44 C.F.R. § 61, app.A(2), art. VII.D.

‘~ 44 C.F.R. § 61, app.(A)(1), arts.VII.J, VII.R.

18 143 F.3dat 954.

‘~See44 C.F.R.§ 61, app.A(1), art. VII.J.

20 SeeMarseillesHomeownersCond.Assoc.,Inc. v. Fidelity National Insurance

Company,542 F.3d1053 (5thCir. 2008);Richardsonv. AmericanBankersIns. Co. OfFlorida,
279 Fed.Appx.295, 2008 WL 510518(5th Cir. 2008);Formanv. FEMA, 138 F.3d543 (5th Cir.
1998); Gowlandv. Aetna,143 F.3d951 (5thCir. 1998); Wrightv. AllstateIns. Co., 415 F.3d384
(5th Cir. 2005).
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a valid defenseto a failure to submita proofof loss; and (3) estoppelis not avalid defenseto a

failure to submita proofof loss.2’ Hence,Allstate arguesthatPlaintiffs’ claimsarebarredfor

failure to file aproofof losswithin sixty (60)daysafterthedateofthe loss.

Allstatesubmitstheaffidavit of JasonRaske,Allstate’scorporaterepresentativein charge

ofmanagingthelitigation for Allstate’s SFIP’s,who atteststhat“Plaintiffs did not file aProofof

Lossin supportof themoniesnow beingsoughtin this lawsuit. Noproofof losssignedandsworn

to by the insuredwaseverreceivedby Allstate for any amountsfor theirOctober27, 2006flood

loss.”22 Allstate assertsthat sincethe filing of the lawsuit, Plaintiffs havenot submittedany

documentevidencingtheircompliancewith Article VII(J)(4), nordo Plaintiffs’ initial disclosures

include any documentsigned and sworn to by Plaintiffs setting forth the amountthat they are

claiming in regardto their flood loss claim. Allstate furtherassertsthat Plaintiffs’ responsesto

discoverydo not includetheproductionof anydocumentor identificationthereofevidencingtheir

compliancewith SFIPArticle VII(J)(4).

Plaintiffs respondedto Allstate’sInterrogatoriesNos.3 and4 asfollowsregardingtheirproof

ofloss:

INTERROGATORYNO.3:

Pleaseidentify any documentthatyou contendis aproofof lossconcerning
your October27, 2006 flood loss claim, and for eachproofof loss, statewhat
amountsclaimedin theproofof losshavebeenpaidby Allstate andwhatamounts
claimedin theproofoflosshavenotbeenpaidby Allstate.

ANSWER:

21 SeealsoMarseilles,suprafor sameholding.

22 Allstateexhibit A, Raskeaffidavit,¶ 16.
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Objection. All of this informationhaspreviouslybeenprovidedto Allstate
andis in thepossessionof Allstate. By wayof this interrogatory,Allstate is asking
for thatwhich it alreadyknowsandalreadyhaspossessionof andwereattachedto
Allstate’sInitial DisclosuresofApril 8, 2008.

Subjectto that objection,plaintiffs statethatall amountsclaimedhavenot
beenpaidby Allstate. Plaintiffs wereofferedthesumof $4,300.00by Allstatebut
thatamountwasrefusedby plaintiffs.

INTERROGATORYNO.4:

Pleasedescribein detail,with specificityandparticularity, thenatureand
scopeof all damagesfor whichyou areseekingrecoveryin this lawsuit, including
where applicableany SFIPprovision(s)you contendsupportany portion of such
claimeddamages.Includea stateof thetotal amountyou areseekingunderyour
SFIP in this lawsuit.

ANSWER:

Objection. OnceagainAllstate is askingfor informationwhich it alreadyhasin its
possession.

Subjectto thatobjection,pleaseseedocumentsattachedto Allstate’sInitial
Disclosuresaswell astheattachedestimatedatedNovember1, 2006 in theamount
of $44,238.34.23

Allstate submitsassummaryjudgmentevidencetheestimatePlaintiffs arereferringto in

responseto InterrogatoryNo. 4•24 Allstatepointsout thattheestimateis notswornto andsignedby

Plaintiffs, thusit doesnotcomplywith SFIPArticle VII(J)(4). ThedocumentPlaintiffs arerelying

on is datedNovember1, 2006andis signedby theestimatoronly, GerardGuimbellot; theestimate

showsstructuraldamagesin theamountof $44,238.34. Plaintiffs alsorely on aFlood Narrative

datedDecember22, 2006 and authoredby Allstate adjuster,JasonPope,whereinthe following

statementis made:

23 Allstate exhibitG.

24 Allstate exhibit H.
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Outstanding Investigation/Adjustment: TheProofofLossForm(s)have
beensignedby theInsured(s)andareattachedto this file. This appearsto conclude
this loss. If we maybe of any further servicepleasecontactAllstate Insurance-
NationalCatastropheTeam.

TheFlood NarrativeshowstheBuilding lossto haveanActual CashValueClaim Payable

of $2,013.42andthe Contentslosshave an Actual CashValue ClaimPayableof $2,334.47. In

rebuttal,Allstate arguesthattheestimatesignedby GerardGuimbellotis notsignedby Plaintiffs.

44 C.F.R.Pt. 61,App.A(1),Art. VII(J)(4) statesin pertinentpartthat“[w]ithin 60 daysaftertheloss,

sendusa proofof loss,which is yourstatementof the amountyou areclaiming underthepolicy

signedandswornto byyou...” AllstatefurtherarguesthattheFloodNarrativeauthoredby Mr. Pope

is not sufficientto createa genuineissueofmaterialfactbecausePlaintiffs havenot submittedan

affidavit orothersworntestimonystatingthattheysubmittedasignedswornproofof lossto Jason

PopeorAllstate,norhavetheysubmittedsummaryjudgmentevidenceto contradicttheaffidavitof

JasonRaskewhichatteststo thefactthatno proofof losswassignedby Plaintiffs for thedamages

theyarenow seekingin this lawsuit. Allstatesubmitssummaryjudgmentevidencethat indicates

that Plaintiffs refusedto sign a proofof loss. On January11, 2007, Allstate sentMr. and Mrs.

Chaddicka letterregardingtheirclaim. Thelettercontainedthefollowing:

Pleasebeadvisedyou havenotprovideduswith thedocumentationnecessary
topursueyourclaim. In orderfor usto requestpaymentforthisclaimfromtheNFIP
wemusthaveasignedProofof Loss.Wereferyouto yournationalFloodInsurance
Dwelling Policy,Article VII - GeneralConditions, ParagraphJ, Sections1, 2, 3,
4, 6 & 7 which state:
J.Requirementsin caseof Loss

In caseof a flood lossto insuredproperty,you must;
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4. Within 60 daysafterthe loss, sendus a proofof loss,which is your
statementof theamountyou areclaiming underthepolicy signedandswornto by
you andwhich furnishesuswith thefollowing information:

a. Thedateand timeof loss;
b. A brief explanationof how thelosshappened;
c. Your interest(for example,“owner”) and the interest,if any, of other in the
damagedproperty;
d. Detailsofany otherinsurancethat maycoverthe loss;
e. Changesin titleoroccupancyofthecoveredpropertyduringthetermofthepolicy;
f. Specificationsofdamagedbuildingsanddetailedrepairestimates;
g. Namesof mortgageesor anyoneelsehavinga lien, charge,or claimagainstthe
coveredproperty;
h. Detailsaboutwho occupiedany insuredbuilding atthetime of lossandforwhat
purpose;and
I. Theinventoryof damagedpersonalpropertydescribedin J.3. above.

6. Youmustcooperatewith theadjusterorrepresentativein the investigationof theclaim.
25

Allstatesubmitsthatthefollowing notationsorremarksbyan Allstateagentweremadeasfollows:

RECEIVED CLAIM AS PROOF OF LOSS. SPOKE WITH THE AGENT
REGARDING CLAIM. AGENT WAS ATTEMPTING TO FOLLOW UP ON
CLAIM. I LET HIM KNOW THAT I WOULD CONTACT THE INSD TODAY.
CALLED THE INSD AND EXPLAINED THAT I WAS WITH THE CLAIMS
SETTLEMENTDEPT.REVIEWEDESTIMATETOTALSWITH INSDONLOSS.
INSD WAS VERY UPSETAND REFUSEDTO SIGNPROOFOF LOSS. I LET
HER KNOW THAT WE WOULD CLOSE THE CLAIM IF SHE REFUSED.
INSD ASKED IF I WOULD MAIL HER A COPY OF THE POLICY WILL
FORWARD CLAIM TO LETTERDEPT FORLETTER TO BE SENT TO INSD.
ROBBY HARRISON. . . 01/10/200726

DWELLING DENIAL - REFUSALTOSIGNPROOFOFLOSSLETTERMAILED
TO INSURED PER R. HARRISON AND COPY OF REQUESTEDFLOOD

25 Allstateexhibit3, (PC0008).

26 Allstateexhibit 3 (PC0448)
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POLICY.. . 01/11/200727

RECEIVED CALL FROM INSD ON CLAIM. INSD IS STILL VERY UPSET
THAT WE ARENOT WILLING TOPAY FORHERCLEANUPEXPENSESFOR
THE FLOOD. . . HERADJUSTERWROTECLAIM FORALL THAT WOULD
BE COVERED UNDER NEW LOSS AND INSD REFUSES TO SIGN THE
PROOFOF LOSS. . .01/17/200728

RETURNING FILE TO FILE ROOM, INSURED REFUSESTO SIGN THE
PROOFOFLOSSFORTHEREPAIRSTHAT WE COULDACCOUNTINGFOR,
BUT SHEFAILED TO SUBMITANY RECEIPTSPROVINGTHAT THEPRIOR
WORK WAS DONE OTHER THAN A FEW RECEIVED SHOWING 300.00
HEREBUT DOESN’T STATE WHAT IT WAS FOR, AND THESERECEIPTS
GO ON AND ON WITH NOTHING TO BASE THE PRIOR REPAIRS ON.
WHEN WE RECEIVETHE RECEIPTSAS REQUESTEDBY THE PROVISION
OF THIS FEDERAL POLICY, WE WILL THEN PROCESSHER CLAIM.
WILMA BRO\VN 02/01/200729

CLOSINGCLAIM WITHOUT PAYMENT - INSUREDREFUSEDTOSIGNTHE
PROOFOF LOSS. . . MARY BARNETT. . . 03/28/2007~°

It is clearto theCourtthatasignedandswornproofoflosshasnotbeensubmittedto Allstate

for thedamagesPlaintiffs seekin this lawsuit. Theestimateby Mr. Guimbellot is not signedby

Plaintiffs. EventhoughtheFloodNarrativedatedDecember22,2006statesthataProofofLosswas

received,thePlaintiffswere senta letteron January11, 2007clearlyinformingthemthataProofof

Losshadnotbeensubmittedandwas an absoluteprerequisiteto payment. Furthermore,thereare

numerousnotationsby variousAllstatepersonneldeclaringthatPlaintiffs refusedto signaProofof

27 Allstateexhibit 3, (PC0449).

28 Id.

29 Allstateexhibit 3 (PC0007).

30 Allstateexhibit 3, (PC0452).
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Loss. In Richardsonv. AmericanBankers,3’theFifth Circuit held:

Essentially,Richardsonbelievesthat he could bring suit without ever
submittingaswornproofof lossfor theadditionalsumshe claimshe is owedunder
thepolicy.

Richardson’spositionis contrarytofederalstatutorylaw, theAdministrator’s
Waiver,andourprecedent.Pursuanttothewaiver,afterKatrina,insuredswith SFIP
coveragecould receivepaymentfor lossesbasedon an adjuster’sreportwithout
submittinga sworn POL within the normal 60-day statutoryperiod. But if the
policyholder disagreedwith the insurer’s calculationfor the amount owed,the
policyholderhadto submitto the insureraswornPOLwithin oneyearfrom thedate
ofthe loss.

This is a strict requirement. The regulationssaythat a NFIP participant
cannotfile a lawsuit seekingfurtherbenefitsundertheSFIP unlesstheparticipant
canshowprior compliancewith all ofthepolicy’s requirements,includingthePOL.
44 C.F.R. § 61, app. (A)(1), Arts. VII.J,VII.R. (Emphasisin original)32

In Richardson,supra,the insuredalsosubmittedto the insurerinvoices, anestimate,anda

requestin writing for additional benefitsunderthe SFIP. However,he neversubmitteda sworn

POL,thusthecourtconcludedthat substantialcompliancewasinsufficient for bringinga suit for

further federalbenefits.TheCourt concludesthat is no genuineissueofmaterialfactfor trial that

Plaintiffs failed to submita signedandsworn Proofof Lossfor the amountofdamagestheyare

seekingin this lawsuit. Accordingly,Plaintiffs areprecludedfrom seekingfurtherfederalbenefits

undertheSFIP.

Claimsfiled in statecourt

Allstatemaintainsthattheactionshouldbe dismissedbecausetheoriginal suitwasfiled in

statecourt in violation of44 C.F.R. § 62.22(a)and Article VII.R of thePlaintiffs’ SFIP. Section

31 2008 WL 510518(5th Cir. 2008).

32 Id. at *2.
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62.22(a)providesthat:

the claimant within one yearafterthe dateof mailing by the FederalInsurance
Administrator,theparticipatingWrite-Your-Owncompany,or the servicingagent
ofthenoticeofdisallowanceorpartialdisallowancefor theclaim,maypursuantto
42 U.S.C. § 4072, instituteanactionon suchclaim againstthe insureronly in the
U.S. District Courtforthedistrict in whichtheinsuredpropertyor themajorportion
thereofshallhavebeensituated.

Article VII.R of thePlaintiffs’ SFIPprovidesin pertinentpartthat:

you mustfile thesuit in theUnitedStatesDistrict Courtof thedistrict in which the
propertyis locatedatthetimeofloss. This requirementappliesto anyclaimthatyou
mayhaveunderthispolicy andto any disputethatyou mayhavearisingout ofthe
handlingofany claimunderthepolicy.

Theinstantsuit wasremovedfrom statecourtbaseduponfederalquestionsubjectmatter

jurisdictionpursuantto 42 U.S. C. § 4072and28 U.S.C. § 133~ While theCourtagreesthatthis

suit belongsin federal court,Allstate hasfailed to submitanyauthorityas to why this properly

removedcasewhich is nowin Federalcourtshouldbe dismissedon this basisalone. However,in

theirreplybrief, Allstate arguesthat Plaintiffs’ claimsaretime barredbecausePlaintiffs’ filing of

suit in statecourtdoesnot toll the statuteoflimitations. Thecourtwill not addressthisargument

becauseit wasfirst raisedin Allstate’sreplyand not in the initial motion, thusPlaintiffshavenot

hadtheopportunityto defendAllstate’sposition.

Statelaw claims

AllstatemaintainsthatPlaintiffs’ statelawclaimsbasedonextra-contractualclaimsmustbe

dismissedbecausetheyarepreemptedby federallaw. Plaintiffs do notdisputethattheirstatelaw

claimsarepreemptedby federallaw,34thus,theywill be dismissed.

~ SeeNoticeof RemovaldatedDecember5, 2007 (doc.#1).

~‘ Plaintiffs’ oppositionmemorandum,p. 1, fn. 1.
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CONCLUSION

Basedon the foregoing,the motion summaryjudgmentwill be granteddismissingwith

prejudicePlaintiffs’ federalclaimsagainstAllstateatPlaintifr s costfor failure to complywith the

conditionsprecedentin theirSFIP,specificallyArticle VII(J)(4), andPlaintiffs’ statelawclaimswill

alsobedismissedwithprejudicebecausefederallaw preemptsthestatelaw claims.

THUS DONE AND SIGNEDin Chambersat LakeCharles,Louisiana,this 2.~ day of

February,2009.

J ES T. TRIMBLE, JR.
I~?f~TITEDSTATES DISTRICT JUDGE
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