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NOV 172009 UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

KISHNA LASHONE JUDGE, : DOCKET NO. 2:08CV 118
on behalf of KABIAN JACOBY JUDGE
and CHERILYN COLE

VS. : JUDGE MINALDI

ANTHONY MANCUSO, : MAGISTRATE JUDGE KAY
SHERIFF OF CALCASIEU PARISH,
LOUISIANA, et al

MEMORANDUM ORDER

Before the Court is a Motion to Dismiss, or in the Alternative, Motion for Summary

Judgment,[doc. 46], filed by defendantthe Stateof Louisiana,Departmentof Public Safetyand

Corrections(“DepartmentofCorrections”). Theplaintiffs did not file an Opposition.

FACTS

LawrenceLee Colewas incarceratedat theCaleasieuCorrectionalCenteron January28,

2007,whenhe sufferedaseizureandwastransportedto W.O. MossRegionalHospital.1 Prior to

January28, 2007, Colehadmultiple seizures,andon thatdate,he sufferedagrandmal seizure.2

Colediedon January29, 2007.~Theplaintiffs assertthat the inadequatemedicalcareprovidedby

the CalcasieuParishSheriff’s Office and its employees,the CalcasieuParish Police Jury, the

Departmentof Corrections,andtheLouisianaDepartmentof Healthand HospitalscausedCole’s

Complaint,[doc. 11.
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death.Theplaintiffs seekdamagesunder42 U.S.C.§ 1983,provisionsoftheLouisianaCivil Code,

andviolationsoftheEighthandFifth Amendmentsto theUnitedStatesConstitution.4A benchtrial

is scheduledforJanuary19,2010.TheDepartmentofCorrectionsseeksdismissalfrom thislawsuit,

arguingthatit is entitledto sovereignimmunity in federalcourt.

RULE 12(b)(1)STANDARD

FederalRuleofCivil Procedure1 2(b)(1) providesfor dismissalfor lackofsubjectmatter

jurisdiction. Theburdenof prooffor a Rule 1 2(b)(1) motion to dismissis on the partyasserting

jurisdiction; therefore,theplaintiff mustdemonstratethat jurisdictionexists. Rammingv. United

States, 281 F.3d 158, 161 (5th Cir. 2001)(internal citationsomitted). Whenexamininga Rule

12(b)(1)motion, thecourt is allowedto considerfactualmattersthat maybe in dispute. Id. (citing

Williamsonv. Tucker,645 F.2d404, 413(5thCir. 1981)). A courtshouldgrantamotionto dismiss

forlackofsubjectmattcrjurisdictiononlyif it appearscertainthat theplaintiffcannotproveanyset

of supportingfactsthat would entitle him to relief. id. (citing HomeBuildersAss‘11 ofMiss., Inc.

v. City ofMadison,Miss., 143 F.3d 1006, 1010(5th Cir. 1998)).

ANALYSIS

TheEleventhAmendmentto theUnited StatesConstitutionbarsprivateindividualsfrom

suing statesin federalcourt,unlessCongresshasabrogatedthe state’simmunity or thestatehas

waivedits immunity.5 Ussreyv. StateofLouisiana, 150 F.3d431, 435 (5th Cir. 1998)(internal

41a’.

~TheEleventhAmendmentto theUnitedStatesConstitutionprovides:“Thejudicial
powerof theUnitedStatesshallnotbe construedto extendto any suit in law or equity,
commencedorprosecutedagainstoneof theUnitedStatesby Citizensof anotherState,orby
Citizensor Subjectsof any ForeignState.”
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citationsomitted). EleventhAmendmentimmunity appliesto thestateitself, aswell as its agencies

anddepartments.Voisin ‘.i OysterHouse,Inc. v. Guidry,799 F.2d 183, 185 (5th Cir. 1986).

TheDepartmentof Correctionsis an agencyoftheStateofLouisiana. Thus,theplaintiffs’

claimsarebarredunlessCongresshasvalidly abrogatedthestate’simmunityor thestatehaswaived

its immunity. Congresshasnot abrogatedsovereignimmunity of the statesfor claims under42

U.S.C.§ 1983,or for othercivil rights claims. Id. (citing Quern v. Jordan,99 S.Ct. 1139(1979)).

The Stateof Louisianahasnot waived its immunity for suits brought in federal courts. The

Louisiana legislaturehasexpressedthat “no suit againstthe stateor a stateagencyor political

subdivisionshall be institutedin any courtotherthanaLouisianastatecourt.” La. Rev. Stat.Ann.

§ 13:5106(A).SeealsoRichardv.SouthernUniversity,118 F.3d450,453(SthCir. 1997). Finally,

the Fifth Circuit Courtof Appealhasheld that the LouisianaDepartmentof Public Safetyand

Conectionsis entitled to EleventhAmendmentimmunity. Champagnev. JeffersonParishSher~[f’s

Office, 188 F.3d312, 3 13-14(5thCir. 1999). Accordingly,

IT IS ORDEREDthat theDepartmentof Corrections’motion to dismiss,[doe.461, is

herebyGRANTED.

IT 115 FURTHERORDEREDthatall claimsagainsttheDepartmentof Correctionsare

herebyDISMISSEDwith prejudiceat theplaintiffs’ cost.

Lake Charles,Louisiana,this it day ofNovember,2009.

UNITED STATES DISTRICT JUDGE

3


