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MEMORANDUM ORDER

Defendantshave filed a Motion to Compel [doe. 18] in which they seek to obtain

productionof raw datafrom thetestingof plaintiff by a non-testi~ingconsultant,Dr. Lawrence

Dilks. Theunderlyingmatteris a suit for damagesrelatedto a motorvehicleaccidentby which

it is allegedthat minor child AmandaWillis, amongother things, sufferedheadand/orbrain

injuries. Dr. Dilks is a neuropsychologisthired by plaintiffs for thepurposeof consultingwith

plaintiffs andtheirattorneyin preparationfor trial.

Defendantsconcedethat pursuantto Fed. R. Civ. P. 26(b)(4)(B), the “facts known or

opinionsheld by an expertwho hasbeenretainedor speciallyemployedby anotherparty in

anticipationoflitigation orto preparefor trial andwho is not expectedto be calledasa witness

attrial” arenormally protectedfrom discoveryby interrogatoriesordeposition. Defendantsnote

that discoveryof the informationsought may be allowed pursuantto the Rule “on showing

exceptionalcircumstancesunder which it is impracticable for the party to obtain facts or

opinionson thesamesubjectby othermeans.” Fed.R. Civ. P. 26(b)(4)(B)(ii).

Defendantsassertsuchcircumstancesexist in this case. In supportdefendantssubmitthe

affidavit of Dr. Jill Hayes, retainedby them to conducta neuropsychologicalevaluationof
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plaintiff AmandaWillis. Dr. Hayesaversthat the testing by Dr. Dilks, which was the testing

most temporallyproximal to the incident underlying this litigation is especially relevant to

providea baselinefor comparisonofotherneurologicaltestresultsandwould illustratewhether

resultsacrosssourceswereconsistent. Dr. Hayesalso aversthatthedatacollectedby Dr. Dilks

is essentialfor detenniningwhetherplaintiff AmandaWillis’s test scoresshow gains due to

“practice” from beingretestedwith the sameorsimilar instrumentson morethanoneoccasion.

As ananalogouscase,defendantscite Pearl BrewingCo. v. Jos.SchlitzBrewingCo., 415

F. Supp. 1122 (S.D. Tex. 1976). In Pearl BrewingCa, oneissuebeforethe District Courtwas

whether the detailed structureof a computer model createdby non-testifying expertswas

discoverableunderthe federalrules. 415 F. Supp.at 1134. Thecourtalloweddiscoveryof the

computer model based on the exceptional circumstancesallowance in Fed. R. Civ. P.

26(b)(4)(B).

The court noted two reasonsunderpinningRule 26(b)(4)(B). According to the Pearl

Brewing court“[t]he basicpremiseofthe doctrine. . . is that permittingdiscoveryof expertsis

unfair inasmuchasit is theequivalentof taking another’spropertywithout propercompensation.

Thereis the additional danger,beyondany considerationofpropercompensation,that such

discoverywould afford the opportunity to takeunwarrantedadvantageof an adversary’strial

preparation.”415 F. Supp.at 1138 (citing Smithv. Hobart Mfg. Co., 188 F. Supp.135 (E.D. Pa.

1960); Walshv. ReynoldsMetalsCo., 15 F.R.D.376 (D. N.J. 1954)).

Thecourtnotedthat in thematterbeforeit, thedefendantdid not seekto developits case

basedon the evidenceofplaintiff’s non-testifyingexpertor to avoidexpense.Instead,thecourt

found defendantsought only the mechanicalmethods,tests, procedures,assumptions,and
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comparisonswhich would supportthe testimonyof the testifyingtrial expert,Dr. Massey. The

court noted that Dr. Masseyhad expertisein economicsand oversawthe developmentof a

computer statistics program. However, two non-testifying experts provided the computer

technologyand programmingexpertiseutilized to createthe computermodel. Thus, the court

foundthat thework ofthe non-testifyingexpertswasa “mechanicalextension”ofthe testifying

expert’s work and that defendant’sexpert could not adequatelyunderstandthe model and

computerprogramwithout discoveryor inordinateexpensebecauseof the useby the non-

testifying expertsof otherwiseindecipherableshorthandcodesand symbols. The court found

that without the computer model discovery defendantcould not adequatelycross-examine

plaintiffs experton otherdiscoveryprovided,specifically,printoutsand intermediarycomputer

output. Accordingly, the court allowed the discovery of the systemdocumentationfor the

programdevelopedby the two non-testifyingexperts and allowed defendantto deposethese

experts.

Defendantsin the instant casearguethat their requestis narrowerthat in Pearl Brewing

Co. becausetheyseekonly the rawdatacollectedby Dr. Dilks, not to deposehim. Defendants

furthermaintainthattheycannotobtainthisrawdatafrom any othersource.

Plaintiffs counterthat the affidavit of defendants’expertDr. Hayesestablishesonly that

the data collected by Dr. Dilks is relevant. Plaintiffs arguethat more is neededto show

exceptionalcircumstances.

Plaintiffs cite Carroll v. Praxair, 2007 WL 437697(W.D. La. 2007),a WesternDistrict

of Louisianacasein whichMagistrateJudgeWilson consideredwhetherplaintiff coulddeposea

defendant’snon-testifyingexpert. The non-testifyingexpertwasa neurologistwho performed
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an independentmedicalexaminationof theplaintiff. Plaintiff soughtto deposetheneurologist

concerningtheexamination.

Thecourtnotedthatdiscoveryof anon-testifyingexpertby depositionor interrogatoryis

prohibitedby Fed. R. Civ. P. 26(b)(4)(B) in the absenceof exceptionalcircumstances.1The

courtnotedthat the burdenon a party seekingto showexceptionalcircumstancesis substantial

and that the primary purposeof requiringdisclosuresby testifying expertsis for propercross-

examination,a considerationabsentin the caseof a non-testifyingexpert. Carroll, 2007 WL

437697,*2 (citing Hooverv. US. Dep’t oftheInterior, 611 F.2d 1132, 1142, 1142n.13 (5th Cir.

1980)). Thecourt thenlookedto four rationalesfor limiting discoveryof non-testifyingexperts’

informationas identified in the caseRubelv. Eli Lilly & Co., 160 F.R.D. 458, 460 (S.D. NY

1995):

First, counsel’s interest in obtaining advice to properly evaluate
and present their clients’ positions without fear that every
consultationwith an expertmight “yield grist for the adversary’s
mill”; second,“that it would be unfair to allow aparty to benefit
from the effort andexpenseincurredby the other in preparingits
case”; third, that compelling experts’ testimony “might diminish
thewillingnessof expertsto serveasconsultants,and. . . that it is
unfair to theexperts”;and fourth, that “permitting one party to call
anexpertpreviouslyretainedorconsultedby theother sideentails
a risk of very substantialprejudicestennningfrom the factof the
prior retention,quiteapartfrom thesubstanceofthetestimony.”

Carroll, 2007 WL 437697,*3 (quotingRubelv. Eli Lilly & Co., 160 F.R.D. 458, 460 (S.D. NY

1995)).

Finally, the court observedthat exceptionalcircumstanceshave beenfound wherethe

party could not obtain equivalentinformation from othersources. Id. (citing In re Shell Oil

‘In Carroll, plaintiff did receiveda detailedwritten reportby the examining expertto which she was entitled
pursuantto Fed.R. Civ. P. 35.
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Refinery,132 F.R.D. 437, 442 (E.D. La. 1990). Thecourt remarkedthat substantiallyequivalent

informationwould be available throughthe regulartreatingphysiciansof plaintiff. The court

concludedthat plaintiffs’ “more likely use . . . would be to show that the defendant’sexpert

agreedwith theplaintiffs physiciansasto Carroll’s healthand symptoms,in orderto undermine

adefenseargumentrebuffingsuchfacts.” Id.

Plaintiffs in the instantcaseobservethatplaintiff AmandaWillis’s treatingphysician,Dr.

Larry Pollock,will testify attrial. Plaintiffs representthat defendantshaveDr. Pollock’s records

and will soon deposehim. Plaintiffs argue that defendantshave not shown exceptional

circumstances because defendants will have information regarding Amanda Willis’s

neuropsychologicalabilities and impairmentsthroughdiscoveryprovided by Dr. Pollock and

defendants’own expert. Finally plaintiffs note that any bias due to practicewould prejudice

plaintiffs notdefendantsbecauseherresultswould be artificially better.

Plaintiffs thenaddressthe casescited by defendants. With regardto In re Shell Oil

Refinery,132 F.R.D.4372, a classactionrelatedto an oil refinery explosion,plaintiffs assertthat

the caseis actuallyfavorable to them becausethe court preventeddiscoveryof information

collectedin an investigationby two non-testifyingexpertsshortlyafterthe incidentin question.

Thecourt foundthat plaintiffs could obtainsubstantiallythesameinformationthroughtheir own

experts. The court distinguishedthe Pearl Brewing Co. casebecausethe informationsought

would not aid the plaintiffs in understandinghow defendant’s testifying experts would

substantiatetheirconclusionsat trial.

Plaintiffs in the instant casedistinguishPearl Brewing Co. on substantiallythe same

groundsnotingthat no testifying expertwould renderany opinionor presentany evidencethat

2 It shouldbe notedthat defendants’rely on this caseonly for a statementof the rule embodiedin Fed.R. Civ. P.

26(b)(4)(B).
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relied on informationfrom Dr. Dilks, plaintiffs’ non-testifyingexpert.

Having consideredtheseauthorities,the court finds that defendantshave carriedtheir

burdenof demonstratingexceptionalcircumstancesto overcomethe generalrule that a party

may not discoverfactsor opinionsheld by a non-testifyingexpert. Althoughdefendantshave

accessto the rawdatafrom neurologicaltestsperformedby their expertandmay comparethat

informationto informationsubmittedby plaintiffs testifyingexpert,the rawdatacreatedin the

testing conductedby Dr. Dilks is particularlyrelevantandnecessaryfor the interpretationof any

later tests. The Carroll caserelied on by plaintiffs is thus distinguishablebecausedefendants

cannotobtain theraw datacollectedby Dr. Dilks from othersources. Additionally, the factors

setforth in Rubelandadoptedin Carroll do not dictatea different resultbecausedefendantsdo

not seekto deposeDr. Dilks or to retrieveopinionevidencefrom him.

Accordingly,Defendants’Motion to Compelis GRANTED.

Thus done and signed in chambersin Lake Charles, Louisiana, this \~day of

-, 2009.

KA HLEEN
UNITED STAT ISTRATEJUDGE
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