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IN LAKE CHARLES, 4 UNITED STATES DISTRICT COURT

MAR 08 ?IJiQfV WESTERN DISTRICT OF LOUISIANA

TONY R. MOORE, CLER{I
WESTERN DISTRICT OF LOUISIANA LAKE CHARLES DIVISION

DONALD R. HARMON, JR. And : DOCKET NO. 2:08 cv 276
LADONYA NICOLE FRANK
HARMON

VS. : JUDGEMINALDI

MICHAEL TERRY WOODS, MAGISTRATE JUDGE KAY
MACQUELINE ANN WOODS and
PHH MORTGAGE CORP., ET AL.

MEMORANDUM RULING

Presentlybeforethecourt is aMotion to Dismiss[doe.49] filed by defendantsTim Castle

andCastleRealEstate(collectively“Castle”). No Oppositionwastimely filed.’

The plaintiffs allegethat Tim Castle and Castle Real Estatearejointly, severally and

solidarily liableto theplaintiffs underthetheoryofredhibition. Thedefendantsarguethat theyare

not liable underLouisianalaw asaclaim for redhibitioncanonly be maintainedagainsttheseller

ofthething sold.

Facts

Theplaintiffs, DonaldR. Harmon,Jr. andLadonyaNicole FrankHarmon,filed a Petition

for Rescissionof Saleandin Redhibitionon February2, 2008 in theFourteenthJudicial District

Court of CaleasieuParish,Louisiana. Theplaintiffs namedasoriginal defendantsMichael Terry

Woods,MacquelineAnn Woods,andPHH MortgageCorporation.The Petition statesthat on or

The Motion to Dismisswasfiled January7, 2010. Any oppositionwould havebeen
dueon or beforeJanuary28,2010. No oppositionwasfiled.

Harmon et al v. Woods et al Doc. 55 Att. 1

Dockets.Justia.com

http://dockets.justia.com/docket/louisiana/lawdce/2:2008cv00276/106736/
http://docs.justia.com/cases/federal/district-courts/louisiana/lawdce/2:2008cv00276/106736/55/1.html
http://dockets.justia.com/


aboutApril 27, 2007, defendants,Michael Terry WoodsandMacquelineAnn Woods, sold the

plaintiffs ahomelocatedat 6671 CorbinaRoad,LakeCharles,CalcasieuParish,Louisiana.

All oftheallegationsin theoriginalpetitionare basedon: (1) theexistenceof defectswhich

theyclaim werepresentin thehomeatthetime ofthesaleand(2) thesellers’ knowledgeof such

defectsat thetime ofthesale.Theonly theoryofrecoveryexpressedin plaintiffs’ Petitionis that

relief shouldbe grantedto thempursuantto theLouisianalaw of redhibition. [Petition,¶ 9J

OnFebruary27, 2008,this suitwasremovedto federalcourtby defendant,PHH Mortgage

Corporation. OnFebruary12,2009,plaintiffs amendedtheirpetitiontojoin Tim CastleandCastle

RealEstate,Inc. as defendantsalongwith ONOB, Inc. d/b/aCentury21 Mike D. Bono& Co.’sand

JeffSwiniarski.

In the Supplementaland AmendedComplaint, the plaintiffs madeno additional factual

allegationsnor proposedany theoriesof recoverynot found in the originalPetition. Castleargues

thatbecauseneithertheoriginalPetitionnortheSupplementalandAmendingComplaintallegethat

Tim CastleorCastleRealEstate,Inc. is thesellerofthesubjectproperty,theplaintiffs cannotpursue

redhibitionagainstthem.

RuleI2(b)(6) Standard

A motionfiled pursuantto Rule 12(b)(6)oftheFederalRulesofCivil Procedurechallenges

the sufficiencyof a plaintiff’s allegations.Fed. R. Civ. P. 12(b)(6). Whenruling on a 12(b)(6)

motion, the courtacceptstheplaintiff’s factual allegationsas true, and construesall reasonable

inferencesin a light most favorableto the plaintiff or nonmoving party. Bell ML Corp. v.

Twotnbly,127S. Ct. 1955, 1965(2007). To avoiddismissalundera Rule 1 2(b)(6)motion,plaintiffs

mustpleadenoughfactsto “stateaclaimto reliefthatis plausibleon its face.” Id. at 1974. “Factual
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allegationsmustbe enoughto raisearight to relief abovethespeculativelevel...on theassumption

that all the allegationsin the complaint are true (even if doubtful in fact)...” Id. at 1965.

Accordingly,a plaintiff mustprovide“morethanlabelsandconclusions,andaformulaicrecitation

oftheelementsofa causeof actionwill not do.” Id.

Rule12(c) Standard

To surviveaRule 12(c)motion, acomplaintmustallege“sufficient factualmatter,acceptcd

astrue,to ‘stateaclaimthatis plausibleon its face.’ “ Ashcroftv. Iqbal, 129S.Ct. 1937,1949(2009)

(quotingBell At/I Corp. v. Twombly, 550 U.S. 554, 570 (2007)); seealso In re Katrina Canal

BreachesLitig., 495 F.3dat205 (statingthatthestandardfor aRule12(c)motionis thesameasthat

for aRule 1 2(b)(6)motion). “[Wihere thewell-pleadedfactsdo notpermitthe courtto infermore

thanthemerepossibilityofmisconduct,”thepleaderhasfailed to showthathe“is entitledto relief,”

anddismissalis appropriate.Iqbal, 129 S.Ct.at 1950; Hole v. TexasA&M University, 2010WL

148656,2 (
5

th Cir. 2010).

Law andAnalysis

Castlesubmitsthat only a sellermaybe suedin redhibition. Redhibitionis theavoidance

ofa saleon accountofsomeviceor defectin thethingsoldwhichrendersit eitherabsolutelyuseless

or its usesoinconvenientandimperfectthat hadhe known ofthe vice, thebuyer would not have

purchasedit. La.C.C. art.2520.Thesellerowesno warrantyfordefectsin thethingthatwereknown

to thebuyerat thetime of thesale,or for defectsthat shouldhavebeendiscoveredby areasonably

prudentbuyerof suchthings. La. C.C. art. 2521; Duplechinv. Adams,95-0480(La.App. 1 Cir.

11/9/95),665 So.2d80, writ denied,95-2918(La.2/26/96),666 So.2d1104.
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A realtor or broker hasa duty to discloseto purchasersany defect of which she has

knowledge.Nesbiltv. Dunn, 28,240(La.App. 2 Cir. 4/3/96),672 So.2d226, andcitationstherein;

Sitter v. Warner, 961 So.2d 1258, 1262,42,169 , 7 (La.App. 2 Cir., 2007).A purchaser’sremedy

againstarealtor,however, is in damagesfor fraud,underLa. C.C.art. 1953,etseq.,orfor negligent

misrepresentationunderLa. C.C. art. 2315.Smithv. RemodelingService,Inc., 94-589(La.App. 5

Cir. 12/14/94),648 So.2d995. Accordingly,we find no meritin the plaintiffs’ assertionthatCastle

shouldbeheldliable in solidowith thevendersin redhibition. Connellv. Davis,940So.2d195, 205

(La.App. 5 Cir.,2006)TheMotion to Dismisswill be granted.

LakeCharles,Louisiana,this 3’ day of March,2010.

CI~A~NALD~e~

UNITED STATES DISTRICT JUDGE
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