
UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

JOSHUA BASCO CIVIL ACTION NO. 08-0468

VERSUS MAGISTRATE JUDGE METH YIN

DR. FELIX SPIEGEL BY CONSENT OF THE PARTIES

RULING ONDEFENDANT ‘SMOTION FOR
LEAVE TOFILE SECONDAMENDED ANSWER

(Rec.Doc. 68)

Beforethecourt is defendant’smotionto amendhis answer.Themotionis opposed.

BackgroundandArgument

This is amedicalmalpracticesuit. Plaintiffis aLouisianaresidentanddefendantis a

Texaslicensedphysician. Theproceduralhistoryof this litigation andbackgroundhasbeen

extensivelyoutlinedin prior rulings. Relevantto this motion, thedeadlinefor amendmentof

pleadingswasMay 18, 2009,andajurytrial is setfor October5,2009.

Defendantseeksto amendhis answerto asserttwo affirmative defenses:1) contributory

negligence;and2) Tex. Civ. Prac.& Rem.Code§74.351,whichrequiressubmissionof an

expertreportby amedicalmalpracticeplaintiff within 120 daysoffiling suit or dismissalof the

suit. Defendantargueshe “assertsthis groundfor dismissalat this time becausetheCourtruled

on September2, 2009thatTexassubstantivelaw appliesto this lawsuit.”1

In opposition,plaintiff arguestheamendmentshouldnotbe allowed,becauseit is

untimely, anddefendantcouldhaveassertedthedefenseofcontributorynegligenceat any time,

but did not. Plaintiff furthercontendsthatthecourtdid notrule that Texassubstantivelaw

1
Motion (rec. doc. 68), p. 2.
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appliesto this case,andarguesthat Louisianasubstantivelaw should apply, therebynegatingthe

groundsfor amendmentto addTex. Civ. Prac.& Rem.Code§74.351asadefense.

ApplicableLaw andDiscussion

Theschedulingorderdeadlinefor amendmentofpleadingshadpassedat thetime ofthe

requestfor leaveto amend. Therefore,leaveto amendpleadingsis governedby FederalRuleof

Civil Procedure16(b),which requiresashowingof “goodcause,”insteadof themoreliberal

standardofRule 15(a),which statesthatleaveto amend“shall be freelygivenwhenjusticeso

requires.” Only afterashowingof” goodcause”will themorelenientstandardof Rule15(a)

apply. S & W Enterprisesv. SouthtrustBankofAlabama,315 F.3d533 (5th Cir. 2003).

Four factorsareconsideredwhendeterminingwhethera litigant hasdemonstratedgood

causefor not meetingaschedulingorderdeadline:“(1) theexplanationfor thefailure to timely

movefor leaveto amend;(2) the importanceof theamendment;(3) potentialprejudicein

allowing theamendment;and(4) theavailability of acontinuanceto curesuchprejudice.”

SouthwesternBell TelephoneCompanyv. City ofEl Paso,346 F. 3d 541 (5th Cir. 2003),citing

S & W Enterprises,315 F.3dat 535 (5thCir. 2003).

In this case,defendanthasmetnoneof thefactorsdemonstrating“good cause”for

allowing theuntimelyamendment.Defendanthasofferedno explanationat all for his failure to

timely asserttheaffirmative defenseof contributorynegligence.Likewise,defendantwason

noticethat applicablelaw wasin disputefrom thebeginningofthe litigation, and couldhave

pledall relevantTexaslaw atthattime. However,theTex. Civ. Prac.& Rem.Code§74.351 is

not evenapplicableto this matter,becauseit is aproceduralstatute,andhasno applicationin
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federalcourt. SeeGarzav. ScottandWhiteMemorial Hosp.,234 F.R.D.617 (W.D. Tex 2005).2

Thepartiesareweeksawayfrom trial, andany amendmentof defendant’sanswerat this

late datewould prejudicetrial preparation.Therefore,thecourtconcludesthedefendanthasnot

showgoodcausefor theamendment,andthemotionto amendwill be denied.

Furthermore,thepartiesappearto be confusedasto theapplicablesubstantivelaw. The

courthasclearlyruledasfollows: “Thus, Texassubstantivelaw appliesto this case.”3 The

partiesareon noticethatfurtherargumentover theapplicablelaw on issuesofconductandsafety

is a wasteof time, ink, andpaperfor all concerned.

Conclusion

IT IS ORDEREDthatDefendantDr. Felix Spiegel’sMotion for Leaveto File His

SecondAmendedAnswerto Plaintiff’s “Petition for Damages”Removedto FederalCourt (rec.

doc.68)is DENIED.

SignedatLafayette,Louisiana,on September21,2009.

4bA~
ildrcd E. Methvin

UnitedStatesMagistrateJudge
800 LafayetteSt.,Suite3500
Lafayette,Louisiana70501
(337)593-5140(phone)593-5155(fax)

2The court in Garzaexplainedthatthemajority of courtsthat haveconsideredwhethertheTexasprovision is
proceduralor substantivehavefollowedthe opinion in Poindexterv. Bonsukan,145 F.Supp.2d800(E.D.Tex.2001),
in holdingthat Texas’sexpertreportrequirementis inapplicablein federalcourt. See,e.g.,Brownv. Brooks County
Det. Ctr., 2005 WL 1515466(S.D.Tex.June23, 2005); Nelsonv.Myrick, 2005 WL 723459(N.D.Tex. Mar.29,
2005); McDanielv. United States,2004WL 2616305 (W.D.Tex. Nov.16,2004). But seeCruz v. Chang,400
F.Supp.2d906 (W.D.Tex.2005).

3SeeRuling on Defendant’sMotion for SummaryJudgment(rec. doc. 59), p. 14.


