
UNITED STATES DISTRiCT COURT

WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

ELLA J. GAUTHIER CIVIL ACTION NO. 08-616

VERSUS JUDGE TRIMBLE

HORACE MANN SERVICE CORP. MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the court are several motions filed by defendantHorace Mann Service

Corporation(“HMSC”): a motion for summaryjudgment1 asto all claims againstit and two

motions to strike affidavits produced by plaintiff’s experts Dr. Charles Bertinger (“Dr.

Bertinger”)2and Mr. Elijah Bob (“Mr. Bob”).3 Forthereasonsexpressedhereinbelow, thecourt

finds that thesemotionsshouldbe GRANTED in their entirety.

I. BACKGROUND

A. RelevantFacts

HMSC offers retirement, insurance and other financial products to the education

community through employees and independentinsurance agents. Plaintiff, an African-

Americanfemale,is an employeeagentfor HMSC andresidesin LakeCharles,Louisiana.

Due to the economic impact of HurricanesKatrina and Rita, ITMSC reorganizedits

Louisianaoperationsin 2006 by firing nine (9) agents,including MargaretMiller, a Caucasian

female,and BatsonStevens,an African-Americanmale. The BatonRouge agencywasclosed

R. 25.

2 R. 49.

R. 65.
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and a single Louisiana agency was created, covering the entire state. Marilyn Rousseau

(~Rousseau”)waschosento be theheadofthis newly createdLouisianaagency.

As headof the new agencywhich encompassedall remainingHMSC agents,including

plaintiff who was not fired, Rousseauwas responsiblefor reassigningthe policies which were

serviced by the terminated agentsto remaining agents for all future services. Rousseau

reassignedthesepoliciesto variousagentsin 2006. The methodusedby Rousseauto reassign

theMiller andStevenspolicies is theorigin of the suit now beforeus. Rousseauclaimsthat she

reassignedthe policies by referenceto the zip code in which they were located,referring to

householdprofiles to learnin whatzipcodeagroupingofpolicieswaslocated.4

Plaintiff filed a formal chargeofdiscriminationwith theEqualEmploymentOpportunity

Commission(“EEOC”) on DecemberII, 2006, alleging that the reassignmentof policies was

basedon the impermissiblefactors of race and genderand resultedin financial damageto her

becauseshe receiveda lesserquality book of businessthan did her Caucasiancounterpart,

employeeagentMichael Snyder(“Snyder”) of Rayne,Louisiana. Plaintiff also allegedthat she

waspromisedall policies formerly belongingto Miller and Stevensby Ron Byersand Randy

Farless,both HMSC managers,but did not receiveall suchpoliciesin thereassignmentprocess.

This chargewas later dismissedby theEEOC and plaintiff was issuedaNoticeof Rightsletter.5

informing herofherright to sueon or aboutFebruary8, 2008.

Plaintiff filed theabovecaptionedsuit on May 6, 2008, allegingviolationsofTitle VII of

the Civil Rights Act of 19646 by HMSC basedon the conductdescribedin her prior EEOC

A householdprofile is a type of I-IMSC internal data which groups all existing policies by household. For
example,if a singlefamily purchasedthreeseparatetypcs of policiesor financialproductsfrom HMSC, all of these
policies or productswould belistedon a singlehouseholdprofile. See,e.g.,Exhibit 4 to July28, 2009depositionof
Dr. CharlesBettinger,attachedto HMSC’smotion(R. 49-3).
5R. 2.
642 U.S.C.§l.2O00e,et~,
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charge.7 Plaintiff sought relief in the form of backwages,benefitsand earningswhich she

claims werewithheldfrom her by virtueof the lesservaluebook ofbusinessshewasassigned,as

well asprejudgmentinterest. HMSC filed its answerdenyingdiscriminationbasedon race or

genderand denyingplaintiffs damagesclaim.8 This matterhasbeenfixed for a jury trial to

beginon January19, 2010 beforetheundersignedin LakeCharles,Louisiana.

Now beforethe court is HMSC’s motion for summaryjudgment,whereinit allegesthat

plaintiff is unable to establish a prima facie ease of discrimination by either direct or

circumstantialevidenceas required by applicable law and jurisprudence. Attendant to this

motion, HMSC hasalso movedto strike theaffidavits of two (2) ofplaintiffs expertwitnesses,

Dr. CharlesBettingerandMr. Elijah Bob, submittedin oppositionto l-IMSC’s motion. HMSC’s

motion seekssummaryjudgment and a dismissalof all pending claims by plaintiff and is

consideredbelow.

B. ApplicableStandards

Summary judgment is appropriateonly if “the pleadings, depositions, answers to

interrogatories,and admissionson file, togetherwith theaffidavits, if any,” viewed in the light

mostfavorableto the non-movingparty, indicate thatthereis no genuineissueof material fact

andthemoving party is entitled to judgmentasa matteroflaw.9

A material fact is one which, given its resolutionin favorof oneparty or another,might

affect theoutcomeofthesuit underapplicablelaw.’° An issueis considered“genuine”whenthe

7R. 1.
~R. 6.
‘~ Fed. R, Civ, P. Art. 56(c); Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 249-50 (1986); American Home
AssuranceCo. v, United SpaceAlliance, 378 F.3d 482,486 (

5
th Cir, 2004).

10 Anderson,~ at 248.
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evidenceleavesopen the possibility that a rational trier of fact might still returnjudgment in

favor of thenonmovingparty.”

Once the moving party hascarried its burden of showing an absenceof evidenceto

supportthenon-movingparty’s ease,the burdenshifts to the non-movingparty to comeforward

with specific factsshowinga genuinefactual issuefor trial.’2 “Conelusorydenials,improbable

inferences, and legalistic argumentation” are not an adequatesubstitute for specific facts

showingthat agenuineissueof material fact remainsto be tried.’3 Evidencepresented,whether

in supportof or in oppositionto amotion for summaryjudgment,mustbe of suchcharacterthat

it would be admissibleat trial.’4 Whereboth partieshavepresentedcontradictoryevidence,the

courtwill resolveall suchcontroversyin favor of thenon-movingparty, viewing the facts and

evidencein the light most favorablethereto. Generalavermentswill not suffice, however, in

pbce of specific factualproofs,asthe courtwill not assumethe existenceof any material fact

issuenotpledby thenon-movingparty.

If the moving party fails to demonstratethe absenceof materialfact questionsor if the

non-movingparty succeedsin demonstratingtheexistenceofsuchfactquestions,themotion for

summaryjudgmentmustbedenied.

Affidavits submittedin supportof or oppositionto a motion for summaryjudgment are

subject to timely motions to strike.’5 Pursuantto Fed. R. Civ. P. 56(e), such affidavits must.

amongotherthings,

be madeon personalknowledge,setout factswhich would
be admissiblein evidence,andshowthat theaffiant is competent

“Hamilton v. SegueSoftware,Inc., 232 F.3d473,477 (5°cir. 2000),çjtjn Anderson,~m. at248.
12 CelotexCorp. v. Ca~eu,477 U.S. 317, 325 (1986);MatsushitaElec. Indus. Co. v, Zenith RadioCorp., 475 U.S.

574, 587 (1986).
‘~SEC v. Recile, 10 F.3d 1093, 1097 (

5
th Cir. 1993).

“ Fed.R. Civ. P. Art 43(a);Roucherv. Traders& Generallns. Co.,235 F.2d 423 (5°Cir. 1956).
15 Auto Drive-AwayCo. of Hialeah, Inc. v. [CC, 360 F,2d446 (

5
th Cir. 1966).
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to testify on themattersstated.

Thus, supportingor opposingaffidavits must comply with Fed. R. Evid. 401 and 402

concerningrelevancy and Rule 702 concerningexpert witness testimony. Generally, only

relevantevidenceis admissiblebeforethecourt.’6 Relevantevidenceis that whichtendsto make

the“existenceof any factthat is ofconsequenceto thedeterminationofthe action” moreor less

probable.’7Fed. R. Evid. 702, concerningexperttestimonyprovidesthat

[i)f scientific,technical,or otherspecializedknowledgewill
assistthetrier offact to understandtheevidenceorto
determinea fact in issue,awitnessqualifiedasanexpert
by knowledge,skill, experience,training,oreducation,may
testify theretoin theform of anopinionor otherwise,if(1) the
testimonyis basedon sufficient factsor data,(2) thetestimony
is theproductof reliableprinciplesandmethods,and(3) the
witnesshasappliedtheprinciplesandmethodsreliably to the
facts ofthecase.

Accordingly, a motion to strike may, among other things, voice objections to the

relevancyorreliability oftheaffidavit at issue. Oncea motionto strike is madebeforethecourt,

thepartyseekingadmissionof thechallengedaffidavit mustdemonstrateadmissibilityunderthe

aboveenumeratedrulesby a preponderanceof theevidence. Thecourtmustcarefully reviewall

suchevidenceto ensurethat only expert witness testimony which is relevantand reliable is

consideredby thetrier offact,be thatjudgeor jury.’8

Objectionsto form or contentof affidavits submittedin supportof or in oppositionto a

motionfor summaryjudgmentarewaivedif not timely made.’9

‘~Fed.R. Evid. 402.
Fed.R. Evid. 401.

“ Daubedv. Merrell Dow Pharmaceuticals,Inc., 509 U.S. 579 (1993);Kuntho Tire Co., Ltd. V. Carmichael,526
U.S. 137 (1999).
‘~Fed. ft. Evid. l03(a)(l).
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II. ANALYSIS

A. l’IMSC’s motion to strike affidavits of Dr. Charles Bettinger20

HMSC movesto strike the affidavits21ofplaintiffs expertwitness,Dr. CharlesBettinger,

on thefollowing grounds:

(1) Dr. Bettinger’squalificationsasan expertwitness
for thepurposeof statisticalanalysis

(2) relevancy
(3) untimeliness

HMSC first contendsthat Dr. Bettinger, while certainly an expert in the field of

economics,is unqualifiedto renderthe type of experttestimonycontainedin his affidavit and

offeredby plaintiff in oppositionto HMSC’s motion for summaryjudgment. HMSC pointsout

that Dr. Bettingerhasno advanceddegreein Mathematics,Statisticsor Probability and hasnot

engagedin scholarlyendeavorsin those fields, such aspublicationof articles,participation in

professionalorganizationsor the teachingof thosesubjectsat the graduatelevel. HMSC also

pointsout that, whenaskedto nameoneor morecasesin which he hasrenderedexperttestimony

on statisticsas is profferedhere,he is unableto do so, thoughheassertsthat he haspreviously

given such testimony. I-IMSC acknowledgesthat Dr. Bettinger is qualified to give expert

testimonyestimatingeconomicdamagesin accidentalinjury anddeathcases,but arguesthat his

affidavit now beforethecourt reachestoo far outsidehis areaofacknowledgedexpertise.

Plaintiff refutestheseallegationsand contendsthat Dr. Bettingeris, indeed,qualified to

render expert testimony opining as to whetheror not HMSC’s proffered non-discriminatory

reasonfor policy allocation is pretext for some impermissible motivation under Title VII.

211 R. 49.
21 Plaintiffs submittedDr. Bettinger’s first affidavit, datedJuneof 2009 (R. 44-Il) with its first opposition to the

motion and filed Dr. Beninger’ssupplementalaffidavit (R. 59-2) with its memorandumin opposition to IIMSC’s
motion to strike.
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Plaintiff refersthe courtto Dr. Bettinger’saffidavitsofJuneof200922and August 31, 200923 as

proof that he is well-qualified. Dr. Bettinger’s curriculum vitae24and supplementalaffidavit

reveal that he possessesan undergraduatedegreein BusinessStatisticsfrom the University of

Texas,as well asan MBA and PhD, eachwith an emphasison “quantitativemethods.” The

affidavit disclosesthat Dr. Bettingertaught Statisticsat both the University of Texasand the

University of Louisianaat Monroe(“IJLM”). The affidavit further disclosesthat Dr. Bettinger

has ‘worked as a statistician at the University of Texasand ULM, creating the Centerfor

BusinessandEconomicResearchat ULM” and servedastheDeanoftheCollegeof Businessat

McNeeseStateUniversity.

It is undisputedthat Dr. Bettingerhasbeenacceptedasan expertin this and othercourts

for thepurposeof estimatingeconomicdamages.Although Dr. Bettingerhasnot, so far asthis

court knows, ever offered testimonypertaining to statistical analysis,we do not reject his

profferedtestimonyon that basis. Assumingthetruth of HMSC’s allegationthat Dr. Bettinger

hasneveractuallyofferedsuchtestimonybefore,thiscourtwill permit him to offer testimonyas

it would any first-timeexpert.

HMSC next arguesthat Dr. Bettinger’sprofferedexpertopinion testimony is irrelevant

and should be stricken pursuant to Federal Rules of Evidence 401, 402, 702 and 703.

Specifically,HMSC assertsthat Dr. Bettinger,upontheadviceof plaintiti”s counsel,did not read

the relevantportionsof Marilyn Rousseau’sdeposition,wherein shedisclosedthe methodshe

usedto allocatethe policies amongthe remainingagents. Accordingly, HMSC concludes,Dr.

Bettinger’sexpert report is not basedon sufficient factsor data. HMSC also assertsthat Dr.

Bcttinger’s report is not theproductof reliableprinciplesand methodsand, becauseit doesnot

22 R. 44-li.
23 R. 59-2.

“ Attachedto June2009affidavit.
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describethemathematicalprocessesusedto generatehis opinion,cannotpossiblyasssitthetrier

of fact in understandingevidenceor determininganissuein this ease.

In responseto this argument,plaintiff seeksto supplementDr. Bettinger’sexpertreport,

partly becauseof what it alleges are late-producedhouseholdprofiles2~which it wanted Dr.

Bettinger to consider. Plaintiff offers the supplementalaffidavit of Dr. Bettinger26 which

explains that “[t]he only simple statistic that was employed was a 2x2 contingencytable

employingFisher’s Exact Probability”27 and that he failed to provide any of this information

beforebecausehe “. . .wasnotaskedduringmy depositionwhatmy methodologywas.”28

Dr. Bettinger’soriginal affidavit statesthat

“[d]ata analysisclearly indicatesthat randomselection
ofaccountsassignedto Ella Gauthierfrom Margaret
Miller andBatsonStevenscannotaccountfor theassignments
which weremade.To date,no satisfactoryalternative
reasonfor theseassignments,otherthanrace,hasbeenmade.”29

Our review of the remainderof the affidavit revealsthat Dr. Bettinger comparedthe

amountof commissionsreceivedby both Miller andStevensin 2005 ($37,913)with theamount

of commissionsplaintiff receivedafter thetransfersandbreaksthis comparisoninto portionsfor

eachtype of insuranceproductat issue.

The court finds several flaws in Dr. Bettinger’s methodology. First, Dr. Bettinger’s

opinion that plaintiff incurred at least $20,050 in income shortfall as a result of Rousseau’s

allocationof theMiller and Stevenspoliciesis based,at its core,on theassumptionthatplaintiff

was entitled to receiveall of thosepolicies and, also, on the assumptionthat plaintiff could, if

~ A householdprofile is a type of I-IMSC intemal data which groups all existing policies by household. For

example,if a singlefamily purchasedthreeseparatetypesof policiesor financial productsfrom L-IMSC, all of these
policiesor productswould belisted on a singlehouseholdprofile. See,e.g.,Exhibit 4 to July 28, 2009 depositionof

Dr. CharlesBettinger,attachedto HMSC’smotion (R. 49-3).
26 Supplementalaffidavit of Dr. Bettingerof August30,2009 (ft. 59-1).
27 Id. at ¶ 2.
~ Id.
29R.44-l1 at IT 3.
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given thosepolicies,expectaminimum profit of $37,913— the combinedtotal of commissions

paidto Miller and Stevensfor thesepolicies in 2005. We find bothof theseassumptionsto be

erroneousgiventhe evidencebeforeus.

Although plaintiff claimsthat shewastold by supervisorsRon Byers andRandyFarless

that shecouldexpectto receivetheentire book of businessfrom both Miller andStevensin the

reorganization,it is undisputedthat Rousseauwas given unfetteredauthority to reassignthe

Miller andStevenspoliciesamongremainingLouisianaagents.3°Moreover,plaintiff admitsthat

Rousseaunever actually promised both books of businessto her.3’ Therefore, we find it

irrelevantto considerwhat incomecouldhavebeenmadeif plaintiff was given all of the Miller

andStevenspoliciesand,thus,shouldnotbe thebasisofDr. Bettinger’sanalysis.

The court also finds the assertionthat, if plaintiff had beengiven all the Miller and

Stevenspolicies,sheshouldhavegained,at aminimum,the sameamountof commissionsfrom

thesepoliciesthatMiller and Stevenscanedfrom them in 2005 to be erroneous.As pointedout

by Dr. Arnold Levine (“Dr. Levine”), defendant’sexpert, the $37,913 earnedby Miller and

Stevenswascomprisedof $19,975in “first yearcommissions,”whichare paidexclusivelyto the

originatingagentandwould not be paidto plaintiff in anyevent.32 Plaintiff doesnot disputethis

in her memorandumin oppositionto the motion to strike,33 Thus,we find analysisbasedon the

total amountof commissionspaidto Miller andStevensirrelevantas to whetheror not plaintiff

wasdiscriminatedagainstin this case.

HMSC next assertsthatDr. Bettingerconductedlittle or no analysisto determinewhether

or not its profferednon-discriminatorymethodof policy reassignmentis pretextual. I-IMSC says

~° HMSC’s statementof material fact (R. 25-2)at ¶‘j13-l5; plaintiffs responseto defendant’sstatementof material
facts (R. 44-2)at9 13-15.
~ Affidavit of Ella Gauthierof June10, 2009 atIT5 (R. 44-15).
32 Affidavit andattachedexpertreportof Dr. L,evine.datedAugust 14,2009 (ft. 49-4) atpp. 7-9.
u R. 59.

9



this is due,in part at least,to the fact thatDr. Bettingerwasinstructedby plaintiffs counselnot

to delve into this profferedmethodbecauseit “would nothold water.”34 The courthasreviewed

not only Dr. Bertinger’s original and supplementalreport, but also his various deposition

testimoniesand is constrainedto agreewith HMSC that Dr. Bettinger’s failure to conduct

analysisof any sort in order to determinewhetheror not Rousseau’sexplanationthat, while

taking care not to assigntoo manypolicies to any one agent,sheassignedprofiles (containing

multiple individual policies)locatedin certainzip codesto plaintiff andthoselocatedin otherzip

codesto Mike Snyder,is merely pretext for racial discriminationmakes his expert testimonyin

this caseirrelevant. In order to shift the burdenof proofbackto HMSC in this ease,plaintiff is

requiredto producesomeproofthat the explanationusedby HMSC is pretextualandthat the real

method of selectionwas race. Our review of Dr. Bettinger’s report reveals that his opinion

basically boils down to his observationthat becauseplaintiff, an African-American l’emale,

receiveda greatmajority of policies in predominantlyblack schoolsfrom a former agentwho

was also African-American, and comparatively few policies from predominantly Caucasian

schoolsfrom a formeragentwho was Caucasian,it mustmeanthatthe selectionswere basedon

race. Frankly,thisobservationdoesnot aid thecourtin any way, sinceoneneednot be an expert

to arriveat this hypothesiswhichis, quite obviously, the foundationof plaintiffs case.3~

Basedon our findings above,thecourtnow concludesthatDr. Bettinger’soriginal expert

report and affidavit are inadmissiblebecausethey lack any indicia of the type or methodsof

“statistical analysis” used; they fail to consider HMSC’s proffered non-discriminatory

explanationfor policy reassignment;they offer economicdamagesestimatesbasedon faulty

‘~Depositionof Dr. Bettingerof July28, 2009at 46:10—47:6.
SeeHayter v. City of Mount Vernon, 154 F.3d 269 (

5
th Cir. 1998);Orthopedic& Sports Injury Clinic v. Wang

Lab., Inc., 922 F.2d220 (
5

th Cir. 1991).
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assumptionsand, therefore,do not apply reliableprinciplesto fact. For thesereasons,l-IMSC’s

motionto strike shallbe grantedasto Dr. Bettinger’soriginal expertreportandaffidavit.

We next addressthe issue of timelinessas it pertains to Dr. Bettinger’s proposed

supplemental affidavit, attachedas Exhibit 1 to plaintiffs memorandum in opposition to

HMSC’s motion to strike, which wehavefoundshould be granted. Our reviewof thisproposed

supplementrevealsthat it containsno newstatistical analysisand only offers that Dr. Bettinger

used a “2x2 contingency table employing Fisher’s Exact Probability” in arriving at his

conclusionthat race is the only possible basisupon which Rousseaureassignedthe policies at

issue. It containsno explanationof thismethod,nor anyinformationon what numbersor factors

were usedand is, therefore, summaryin nature. The remainderof the supplementalaffidavit

merelydefendshis useof the commissionreportsas his datasourceandhis economicdamages

estimates.As such,we find Dr. Bettinger’ssupplementalaffidavit irrelevantbecause,like the

original affidavit, it does not aid the court in detenniningissuesbefore it. Accordingly.

plaintiffs motionto supplementDr. Bettinger’soriginal affidavit will be denied.

B. HMSC’s motion to strike the affidavit of Elijah Bob36

I-IMSC moves to strike the affidavit of Elijah Bob (“Bob”),37 offered by plaintiffs as

expert testimony as to direct evidenceof discrimination, on the basis that its findings are

irrelevant due to Bob’s failure to consider the proffered non-discriminatoryexplanationof

defendantandhis flawedlogic in determiningeconomiclosses.Thecourtagrees.

Bob’s expertreport,datedMay 22, 2009, disclosesthat he reviewedcommissionreports

andcomparedcommissionsreceivedby Miller andStevensin 2005 with commissionpayments

to plaintiff andMike Snyder in 2006. We agreethat this methodologyfails to considerthe

36 ~ 65.

“ ft. 69-1.

11



numberof non-renewedpoliciestransferredto plaintiff from eitherterminatedagentand, further,

fails to consider the impossibility of knowing whether a previously lucrative account will

continue to be lucrative in the future, given clients’ ability to cancel coverageor cease

contributingto a financialproductat will. Finally, we also agreewith HMSC that Bob~sexpert

reportandaffidavit fail to considerwhetheror not theexplanationfor thereallocationofpolicies

is pretextualbasedon analysis. As with Dr. Bettinger’sexpertreport andaffidavits above,Bob

does not offer testimony which aids the court in any way, making his proffered testimony

irrelevantto the issueof pretext. While we agreewith plaintiffs argumentthat it is relevantto

the merits to considerthe evidentiarygap createdby themissingprofiles, we do not find that

Bob’s affidavit is probativeas to this fact, which is not deniedby HMSC and may be easily

shownwithout thenecessityof experttestimony. As such,wefind thatHMSC’s motion to strike

the affidavit of Elijah Bob should be grantedand that suchaffidavit should be strickenfrom the

record in this case.

C. HMSC’s motion for summary judgment as to all claims against it by
plainti&8

Plaintiffs suit allegesdiscriminationbasedon raceandsex39in violation of Title VII of

theCivil RightsAct of i964.~°Title VII provides,in part, that anemployermaynot

fail or refuseto hire or to dischargeany individual, or
otherwisediscriminateagainstanyindividual with respect
to his compensation,terms,conditions,or privilegesof
employment,becauseof suchindividual’s race,color,
religion, sex,or nationalorigin; or

to limit, segregate,or classifyhis employeesor applicants
for employmentin anyway whichwould depriveor
tendto depriveanyindividual of employment

~ R. 25.
~ Although plaintiffs complaint referencesa claim basedon sex, none of the briefs beforethe courtaddressthis
issueandplaintiff hasofferedno proof in supportof suchclaim.
4045U.S.C. §~2000e,et~.
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opportunitiesor otherwiseadverselyaffect his status
asan employeebecauseof suchindividual’s race,color,
religion,sex,or nationalorigin[.]4t

Plaintiff allegesthat shesustainedan adverseemploymentactionwhen shewasassigned

themajority ofthebook ofbusinessofStevens,an African-Americanmale,ratherthantheentire

book of businessfrom both Stevensand Miller, a Caucasianfemale. Plaintiff assertsthat the

former Stevenspolicies areworth lessmoney thanthoseformerlybelongingto Miller. Plaintiff

also allegesthat shewastreateddisparatelyby Rousseau,thesupervisorreassigningthepolicies,

becausethe more lucrative book of businesswas given to Snyder,a Caucasianmale.42 Finally,

plaintiff allegesthat HMSC’s method of reassigningpolicies following the termination of art

agentresultin adisparateimpactuponwomenand/orAfrican Americans.43

HMSC assertsthat plaintiff has producedno direct evidence of discrimination and,

further, is unable to demonstratethat sheexperiencedan adverseemploymentaction which is

legally actionableunderTitle VII. FIMSC pointsout thatplaintiff was not fired, wasawardeda

significant increasein the number of policies she serviced and, as a result, experienceda

significant increasein herincome.

A plaintiff may demonstrateemploymentdiscrimination basedon raceeither by direct

evidenceor by circumstantialevidence.44“Direct evidenceis thatwhich, if believed,provesthe

fact of discriminatory animus without inferenceor presumption.”4~ Once plaintiff comes

forward with direct evidenceof discrimination,the employermayattemptto demonstratethat it

‘~ 48 U.S.C. § 2000e-2(a)(1)and (2).
42 ~, 1 at ¶ 17. Although plaintiff’s complaint doesnot expresslycharacterizeher claim as adisparatetreatment

claim, our reviewofthe record indicatesthat it is sucha claim andshouldbeanalyzedas such.
“ Id. at ~ 20. Neitherplaintiff, nordefendanthave discussedthis claim. Plaintiff has,accordingly,presentedno
evidenceof disparateimpact in this case.
~ PriceWaterhousev. Hopkins, 490 U.S 228 (1989),
~ Sandstadv. CB RichardEllis, Inc., 309 F.3d 893, 897 (

5
th Cir. 2002).
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would havetakenthe sameaction without the impermissiblediscriminatoryanimus.46 When

direct evidenceis unavailable,a plaintiff may attempt to prove discriminatorytreatmentunder

the four factors enumerated in McDonnell Douglas Corp. v. Green:47

I. plaintiff is amemberof aprotectedclassof
individuals

2. plaintiff sufferedan adverseemployment
action

3. at the time of the adverseemployment
action, plaintiff was performing her job
at a level that met the employer’s legitimate
expectations; and

4. other similarly situated employees were more
favorably treated than was plaintiff.48

If plaintiff satisfies these four elements, the burden shifts to the employerto articulate a

legitimate,non-discriminatoryreasonfor theadverseemploymentaction.49 Plaintiff may, then,

attempt to prove that the employer’s proffered reasonis merely pretext for impermissible

animus.50

Plaintiff arguesthat shehasdemonstrateddirect evidenceofdiscriminationin the alleged

statements of Rousseau, and others, as well as the statistical evidenceindicating that shewas

assigned a disproportionateshare of Stevens’ allegedly less valuable policies. It is well

established that

statementsordocumentswhich showon its face
that an improper criterion served as the basis — not necessarily
the sole basis, but a basis — for theadverseemployment
action are direct evidence of discrimination.5’

461.ee v, Russell County Board of Education, 684 F.2d 769 (
5

th Cir. 1982).

~~4Il U.S. 792 (1973).
~ Id.
~ Id.
~° Id.
~ Fabela v. Socorro Indep. Sch. Dist., 329 F.3d 409, 415 (

5
th Cir. 2003).
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Plaintiffs aflidavit states that she was told by Terry Smith, a senior agent, on March 9,

2006 that “[Stevens’] clients were good enough for me, but that I just couldn’t handle Margaret

Miller’s book of business.”52Plaintiffs affidavit also atteststhatRousseautold her, on or about

March 16, 2006. that “Margaret Miller’s clientsdid not want to have[her] astheir agentandthat

[she] could get additionalpolicies from acrossthe river.”3 Plaintiff’s affidavit alsorecountsthat

Spec Lewis, her immediate supervisor,told her that she“would be gettinga load ofpolicies and

that [she] could not handle all of the policieswhich [she]would be receiving.”4 It is undisputed

among the parties that Rousseauhad completeand unfettereddiscretionto reassignthe Miller

and Steven policies, so we concentrate our analysison theallegedstatementof Rousseau,which

she denies having made.

In Jones v. Robinson Property Group. LP,~5the U.S. Fifth Circuit Court of Appeal

reversedthe district court’s grant of summaryjudgment on the basis that plaintiff offered

statementsallegedlymadeby his employerasdirect evidenceof racial animusand,in the context

of a summaryjudgment motion, the district court erredin failing to assumethe truth of those

statements,therebyfailing to construethe evidencein the light most favorableto plaintiff as the

nonmovingparty. Plaintiff offereddepositiontestimonyfrom aco-workerwhich recountedthat

plaintiffs employerstated“good old white boys don’t want blackstouching their cardsin their

face” andthat “maybe I’ve beentold not to hire too manyblacksin the poker room.”6 The court

recountedits decisionin Fierrosv. TexasDepartmentof Health,57wherein it heldthat statements

52 Affidavit of Ella Gauthierof June10, 2009 at¶ 6 (R. 44-15).
Id. at¶9.

~ Id.at¶ 3.
“427 F.3d 987 (

5
il] Cir. 2005).

56 Id. at 993.
‘7274F.3d 187, 192 (

5
th Cir. 2001).
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or documentsshowingon their facethatan impermissiblefactorwasabasis,evenif not the only

basis,for theadverseemploymentactionis direct evidenceof discrimination.

The alleged statementof Rousseaudoes not rise to the level of direct evidence of

discrimination. Unlike the statementsoffered in Jones,the fact-finder would have to infer that

thereasonplaintiff was not desiredby Miller’s clientsis that sheis an African-American,rather

thanbecauseof somequality of her work or otherfactor. The Jonescourt consideredstatements

which contained,on their face, racial animus. We find that the allegedstatementof Rousseau

falls far short,evenif assumedto havebeenmadeasalleged,of direct evidenceas it containsno

racial animuson its faceandrequiresan inference.Thus,we find thatplaintiff hasfailed to offer

direct evidenceof racialdiscrimination.

Viewing the evidencein the light most favorableto plaintiff, we now considerwhetheror

not plaintiff has demonstrateda prima facie case of race discrimination by circumstantial

evidence.Neitherparty disputesthat plaintiff is amemberof aprotectedclassand that,prior to

the policy reassignments,she was performing her job at a satisfactory level. Thus, plaintiff

successfullydemonstratestwo of the four McDonnell ~~y~~g1asfactors.

Whetherstyled as adirect or circumstantialevidenceclaim, plaintiff must demonstrate

that she experiencedan adverseemployment action.58 An employment action may not be

speculatively adverse and, instead,must be a “serious and material change” in the terms,

conditionsor privilegesof plaintiffs employment.59 In theabsenceof a diminution in pay or

benefits,plaintiff must showthat the contestedemploymentactionproduced“materially adverse

consequences.”60Not every employerdecisionthat makesan employeeunhappyis actionable

“ McCovv. City of Shreveport, 492 F.3d 551 (SthCir. 2007).
“Davis v. Townof LakePark,245 F.3d 1232 (I

1
th Cir. 2001).

60 Brown v. Brody, 199 F.3d 446,457 (D.C. Cir. 1999).

16



underTitle VII. For instance,adecisionof an employerwhich limits an employee’schancesfor

promotion or for lateral transfer is not an adverse employment action under Title VH.61

Plaintiff assertsthat the book of businessformerly belongingto Miller was “stronger

6”
thanthat of.. . Stevensandproducedmoreincomeon aregularbasis,’ making it more desirable.

Quoting 2005 commission reports, plaintiff cites the disparities between the commissions paid to

Miller and Stevens as evidence of this fact. For example, plaintiff claims that 108 auto insurance

policies were transferred to her from Stevens and that those policies paid Stevens a total of

$1085.75in 2005, while the additional 135 policies of Stevens not transferred to her previously

paidcommissionsof $414656.63 As we notedin discussingthe expertreportsof Dr. Bettinger

and Mr. Bob, these figures include first year commissionswhich plaintiff clearly could not

expectto receivebecauseshewasnot the originating agent. Therefore,we do not find that the

comparisonsbasedon the 2005 commissionreports are evidencethat plaintiffs belief that lEe

Miller policies were better is objectively true.64

HMSCasserts that one need only look at the steadyincreasein plaintiffs yearlyincome

to determine that she has not suffered an actionable adverse employment action. Specifically,

HMSCpoints out that plaintiff earned $33,229.91 from I-IMSC in 2005, $41,642.66 in 2006,

$45,966.30 in 2007 and $55,784.52 in 2008.65 Plaintiff does not dispute thesefacts,but claims

that her increased income is due not only to the reassignments, but also to her own hard work in

generatingbusiness.66

~ Burgerv. Cent. ApartmentMgmt., 168 F.3d 875, 878 (
5

th Cir. 1999); Dollis v. Rubin, 77 F.3d 777, 782 (
5

th Cir.
1995).
~ Affidavit of Ella Gauthierof June 10, 2009 (R. 44-15) at¶ 13.
~ Plaintiff’s oppositionto HMSC’sstatementof materialfacts(R. 44-1) at p. 23.
64 Alvarado v. TexasRangers,492 F.3d 605 (

5
th Cir. 2007) (citin Hunt v. RapidesHealthcareSys.,LLC, 277 F.3d

757 (
5

th Cir. 2001).

(“R. 25 at pp. 9-10.
(‘(‘Supplementalmemorandumin oppositionto HMSC’s motion for summaryjudgment(R. 67) at p. 9.
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Having reviewed the evidence before us. we do not find that plaintiff has demonstrated

an adverse employment action in being assigned a particular group of policies, even if we

assume that she received 100%of Stevens’policies and 0% of Miller’s policies, which neither

partyactually contends. Plaintiff offers no evidencethat thesepolicies generatedless income

oncetransferredto her thanthemorepreferablepoliciesmadefor Snyder,to whom theallegedly

preferablepolicieswere given. Moreover,plaintiff arguesagainsther own caseby pointingout

that an agent’s hard work can transform a small value account into a more lucrative one. Again,

assuming that plaintiff could prove that Miller’s policies, once transferred to Synder. made him

moremoney,shewould still havefailed to prove that that bothagentsput in equaleffort and got

unequalresultsbecauseofsomeinherentquality of theStevenspolicies. Additionally,plaintiffs

argumentsfail to accountfor the prerogativeof clients, who may choosenot to continuedoing

business with HMSCor may reduce the size of their accountatwill.

The court is aware of the fact that certain zip codes within the Lake Charles area contain

predominantly Caucasian neighborhoods and schools while others contain predominantly

African-American neighborhoods and schools. Although the parties have been careful to avoid

this line of reasoning, it is clear to the court that plaintiffs assumption is that the location of the

majority of the schools Stevens’ policies were derived from tends to indicate that they are

smaller in value. To permit plaintiff to characterize the assignment of policies in predominantly

African-American zip codes to her as an adverse employment action overlooks a myriad of

factors, such as the agent’s influence and client preferences,in favor of yet anotherunfortunate
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stereotype. Moreover,this sort of subjectivecomplaint simply doesnot rise to the level of an

“adverseemploymentaction” asthat termhasbeenconstruedby theU.S. Fifth Circuit.67

Although we find that plaintiff has failed to demonstratethat shewas subjectedto an

adverseemploymentaction, out of an abundanceof caution,we now addressthe final factorof

whetheror not plaintiff hasdemonstratedthat she was treated less favorably than similarly

situatedcoworkers. We find that shehasnot. Plaintiff offersno evidence,asstatedabove,that

onceSnyderreceivedthe majority of the Miller policies,his income exceededthat of plaintiff

Again,evenassumingthat plaintiff coulddemonstratethis fact,plaintiff hasofferedno proofthat

any such increaseis due to the inherentcharacteristicsof theMiller policies. Finally, although

plaintiff has failed to introduceevidencewhich demonstratesthat shewas assigneda smaller

volume of policies thanwas Snyderand that any differencein volume is suchthat disparate

treatmentmight be inferred.68

Ill. CONCLUSION

The court finds that the affidavits and expert reports of both Dr. CharlesBettingerand

Mr. Elijah Bob should be stricken from the record in this case on the basis that each fails to offer

relevant testimony based on reliable principles or methods or to apply such principles or methods

reliably to the facts of this ease. Moreover, such reports and affidavits contain summary

opinions which the court does not find aid its duty of interpreting the evidence before it in the

context of this motion.

~‘ See Benningfield v. City of Houston, 157 F.3d 369 ~
5

th Cir. 1998) (transfer of employeeto night shift.

investigationsandcriticisms not adverseemploymentactions);Harrington v. Harris, 118 F.3d 359 (
5

h Cir, 1997)
(failure to award merit pay raise does not constitute adverse employment action).
~ The court notes that substantial disagreement exists between the parties as to the exact number of policies
transferredto plaintiff in this case. This is due,in largepart, to the fact thatoncethe agentdesignationwas changed
on the householdprofile by Rousseau,the identity of the original agentwasnot ableto be known. In essence,no
‘bread crumbs”were left to follow. For the purposesof this motion, thecourt assumesthatplaintiff’s estimatesof
the policies assignedto her are accurateover the numberssubmittedby !-IMSC. For the reasonsexpressedabove,
however,we do not find that suchevidentiarydisputeis determinativein this particularcase.
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Construing the evidence before us in the light most favorable to plaintiff as the

nonmovingparty, the court finds that plaintiff has failed to demonstratedirect evidenceof

employmentdiscriminationbasedon raceandhasfurther failedto demonstrateby circumstantial

evidence that she experienced an adverse employment action or that she was treated less

favorably thanSnyder,to whom shecomparesherselfin this litigation. Accordingly, the court

finds that I-IMSC’s motion for summaryjudgmentshould be grantedand that all claims by

plaintiff against it should be dismissed with prejudice.

Alexandria, Louisiana \(~f.fl4~, ~~~ia-& ~
Octuber 16, 2009 JAMES T. TRIM8LE, JR.

UNIØD STATES DISTRICT JUDGE
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