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I. Facts

This caseinvolvesan appealfrom ajudgmentof theBankruptcyCourt grantingsummary

judgmentin favor of Defendants/Appellees,Gary Sonnier,First SummitGroup LLC (hereon

“First Summit”), and WhitneyNational Bank (hereon“Whitney”). Theappellantsnamedin this

lawsuitareGSK [IC (hereon1’GSK”), SammieLafosse,andKim Vanderhoek. Specifically,

Appellantseekdeterminationof whethertheBankruptcyCourt erredin failing to apply the

doctrineof equitabletolling enumeratedin You~j.gv. US., 535 U.S. 43, 122 S.Ct. 1036, 153

L.Fd.2d79 (2002).

This appealcentersarounda disputeoverwhohassuperiortitle to a certaintractof land

in the LakeCharles,Louisianaarea. In 1977,ownershipof the immovablepropertyat issue
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passedto GarySonnier,SammieLaFosse,and BeverlySunnierFouts in equalundivided shares

throughthesuccessionof theirfather. WhenBeverlyFoutsdied in 1982, herone-third

ownershippassedto herdaughter,Kim SafrietVanderhoek.Mrs. Vanderhoek’s interestwas

placedinto atrust in 1985,with GarySunniernamedasthe trusteein aduly recordeddocument.

T’hat trust remainedin effect until February10, 2004.

On September30, 1994,SunnierorganizedGSK comprisedof himself,Lafosse,and the

VanderhuekTrust. Thethreemembersof GSK executedan OperatingAgreementnaming

Sunnierasthecompany’ssole manager.The membersthentransferredtheirrespectiveinterests

in thepropertyto OSK on November7, 1994 in exchangefor membershipinterests.

In August 1995, SunnierandTheDerekV. RobinTrust formedFirst SummitGroup

LLC. AttorneyDennisDoisewasdesignatedasFirst Summit’sregisteredagent.

On April 30, 1996,GSK sold thepropertyto First Summitvia credit salefor

$5,499,300.00.Thecredit sale,which grantedGSK a vendor’slien on the property,was

recordedin theCalcasieuParishmortgageand conveyancerecordson May 6, 1996. It hasnever

beenreinseribed.Thenoteassociatedwith thecredit salecalled for paymentin full on or before

April 30, 2001.

Thecredit salewasamendedon two occasions.Thefirst amendment,datedOctober16,

2001,reducedthepurchasepriceper acrebut did not affect thematuritydateof theobligation.

Thesecondamendment,datedMay 21, 2003,extendedthematuritydateofFirst Summit’s

obligationby threeyears,with full paymentdue on April 30, 2004, eight yearsfrom thedateof

theoriginal sale.

In 1999, SunnierandRolandRobin,First Summit’smanagers,approachedWhitney Bank
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seekinga developmentloanfor First Summiton theproperty. Whitneyultimatelyagreedto

providefinancingto help developtheproperty,but insistedon receivinga first mortgageas

security. This requiredaSubordinationAgreementwhich all partiessigned. In orderto further

add legitimacyto the SubordinationAgreement,adocumententitled UnanimousWritten

Consentof theMembersof GSK LLC wasobtainedwhich requiredthesignaturesofGSK’s

members.(Collectively,theSubordinationAgreementandthe UnanimousConsentDocument

arehereonthe“SubordinationAgreement”). Oncethedealwith Whitney wasfinalized,

Whitney’s mortgageon thepropertywasduly recordedin CalcasieuParish. Whitney’sloan

officer, Flenry Tyler, statedin his depositionthat he hadno knowledgeof thehow those

documentscameinto existence.(SeeAppellee/Defendant’sMotion for SummaryJudgment,

Exhibit 12, pg. 56). He alsostatedhis beliefthat thedocumentswere legitimatebasedon the

presentationsFirst Summit’sattorneyhadmadeto him. (SeeAppellee/Defendant’sMotion for

SummaryJudgment,Exhibit 12, pg. 57). First Summit thereafterexecutedcollateralmortgages

datedOctober6, 1999andDecember23, 1999 that wereduly recordedin CalcasieuParish.

First Summit (the“Debtor”) filed a petitionfor relief underChapter11 on July 20, 2006.

‘I’he Chapter11 casewassubsequentlyconvertedto aChapter7 case, After First Summit filed

lbr bankruptcyprotection,both GSK and Whitneyassertedsecuredclaimsagainstthedebtor

basedon theirvendor’slien andmortgagerespectively.First Summit,in theiradversary

complaint,challengedthevalidity ofthe SubordinationAgreementin Whitney’sfavor, asserting

that thesignaturesof LaFosseandVanderhoekon theUnanimousConsentAgreementwere

forgeries. Whitney respondedby arguing, interalia, that becauseGSK did not timely reinscribe

its vendor’slien, it lost priority to WhitneyasofApril 30, 2006,regardlessof thevalidity ofthe
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SubordinationAgreement. On January25, 2007,Plaintiffs/Appellantsfiled amotion for

summaryjudgmentallegingDefendants/Appelleesfraudulentlyobtaineda subordinationofthe

vendor’slien andprivilegeheldby GSK in connectionwith thesaleof family property. The

BankruptcyCourt agreedwith Whitneyholding that GSK’s vendor’slien wassubordinateto the

mortgageheldby WhitneyBank by virtueof GSK’s failure to timely reinseribetheirvendor’s

lien. This appealfollowed.

II. Appellant’sContentions

Appellantscontendthat theBankruptcyCourt failed to exerciseits equity powersin

balancingpublic interestandprivateneedsaswell ascompetingprivateclaimsand,therefore,

committederror by declaringthatGSK’s vendor’slien was subordinateto themortgageheldby

Whitney Bank on thesubjectproperty. ThesingleissueAppellantspresentto this Court for

reviewis whethertheBankruptcyCourtfailed to apply its equitabletolling powersenumeratedin

Yaungv.U.S.,535 U.S. 43, 122 S.Ct. 1036, 153 L.Ed.2d 79(2002)basedon thealleged

fraudulentself-dealingby Mr. Sonnier. In supportof theirequitabletolling argument,Appellants

offer thefollowing:

AppellantscontendWhitneyBank knewof Mr. Sunnier’sdealing in badfaith. They

further arguethat DennisDoise,theattorneywhoprovidedthetitle policy on behalfof Whitney

Bank,wasin constantcommunicationwith WhitneyBank regardingthetermsand conditionsof

theproposedloanto First SummitandMr. Sonnier. AppellantsbelievethatMr. Doise’s

acknowledgmentunderoaththat theUnanimousConsentdocumentandtheSubordination

Agreementbearcharacteristicsindicatingthey weregeneratedin his office amountsto
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knowledgeof theforgerywhich canbe imputedto Whitney. Further,this knowledgeallegedly

servedto putWhitney on noticeof Mr. Sonnier’s mixed loyaltiesbetweenGSK and First

Summit and,therefore,Whitneycannotnow rely upon its failure to assurethevalidity of the

contract.

Appellantsbelievethat, sincethefull paymentpriceofthepropertywasneverpaid,GSK

still hastheright to dissolutionof the saleandthereforemaintainsits priority ranking. Allegedly,

full ownershipof thepropertywould not be divestedunto First Summit until it hadfully satisfied

the debtassociatedwith thevendor’slien, which it hasyet to do. De L ‘isle v. Successionof.1 4’!.

Moss,34 La. Ann. 164 (La. 1882). Appellantsfurtherarguethat thefailure to pay the purchase

price for thepropertyallegedlyamountsto a failure of considerationwhich rendersa salenull

andvoid basedon non-performance.Moorev. Sucher,102 So.2d459 (La. 1958). Additionally,

but for thestay orderenteredby theBankruptcyCourt,GSK still hastheright to executory

processasthenotehasnot beensatisfied. In sum, GSK, Lafosse,andVanderhoekbelievethat

becausea resolutoryconditionconnectedwith theoriginal salehasnot beenfulfilled, any rights

inuring to thebenefitof GSK asa resultof that failure of considerationstill exist.

Appellantsalsoarguethat, sinceLouisianalaw on reinscriptionis effectively atolling

statute,the 10-yearreinscriptionperiodshouldbe equitablytolledpursuantto theU.S. Supreme

Court’sholding in Youngv. U.S.,535 U.S. 43, 122 S.Ct. 1036, 153 L.Ed.2d79 (2002).

AppellantssuggesttheU.S. SupremeCourthasindicatedits preferencefor courts,particularly

bankruptcycourts,to be proactiveandusetheequity powersat their disposalto closeunfair

loopholesin the law or to correctsituationsof unfairness.In the Youngcase,JusticeScalia

pointed out that ~thisCourt haspermittedequitabletolling in situationswheretheclaimanthas
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activelypursuedhis judicial remediesby filing adefectivepleadingduringthestatutoryperiod,

or wherethecomplainanthasbeeninducedor tricked by his adversary’smisconductinto

allowing thefiling deadlineto pass.” jçj. at 50. As such,Appellantsbelievethis Court should

apply thedoctrineof equitabletolling andhold that theactionsof GSK in filing suit prior to the

earliestarguabledateofreinscriptionwasrequiredamountsto substantialcompliancewith

Louisianalaw andpreservestheirrank andprivilege.

Appellantsarguetherankof GSK’s vendor’slien is not extinguisheduntil themortgage

is satisfied.This argumentcenterslargely aroundthe intent ofregistryandreinscription,namely,

to put third partieson noticeofprior recordedrights. Appellantscite La. Civil Codeart. 3307

which statesthat a “mortgageeis preferredto otherswhoserights becomeeffectiveafterthe

mortgagebecomeseffectiveto them.” Appellantsbelievethe rankgivenby this articleis not

extinguisheduntil satisfiedorcancelledby themortgagee.Allegedly, neitherhasoccurredin the

caseat issue.

Appellantsnotethat themultiple amendmentsto themortgagecreatedanewobligation

and anewperiodof inscriptionor, at least,would placeareasonablepersononnoticeofthe

existenceand continuedviability of themortgageand vendor’slien. Appellantsclaim

Whitney’s knowledgeof the 1996Salewith Mortgageand vendor’slien is “obvious” by its

actionsrequiringa SubordinationAgreement. Appellantsfurtherarguethelaw of registryserved

to put Whitneyon noticeof GSK’s prior recordedvendor’slien and,assuch,it is questionableas

to whetherWhitneyqualifies asthetypeof third party the registrywasdesignedto protect—

unwarythird partieswho rely on theregistryto theirdetrimentin theabsenceofrecordsof

previousmortgages.Appellantsarguethe lackof reinscriptiondoesnot defeatthepurposeof the
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law of registrybecauseit doesnot dealsquarelywith theallegedlyquestionableactionsof Mr.

Sonnierandthefairnessof GSK’s sufferingbecauseof thoseactions.

III. Appellee’sContentions

Appelleesarguethat, evenif theSubordinationAgreementis invalid, GSK lost its first

lien rankingwhenit failed to reinscribeits vendor’slien. Appelleespresenttwo issuefor this

Court to review: (1) Whethera bankruptcycourtmustapplystatelaw to determinetherelative

priority of competingmortgagesencumberingpropertyof a debtorand(2) Whether,under

Louisianalaw, theeffect ofrecordationof GSK’s vendor’slien expiredaftertenyearswhen

(15K failed to reinscribeit, therebygiving Whitney’s laterrecordedmortgagepriority.

Appelleescontendthe relativepriority of GSK’s vendor’slien andtheWhitney mortgage

mustbe determinedunderLouisianalaw. In supportofthis contention,Appelleescontend

Appellantshaveignored theU.S. SupremeCourt’sdirective in Butnerv. UnitedStates,440 U.S.

48, 55, 99 S.Ct. 914, 918, 59 L.Ed 2d 136 (1979)which states“propertyinterestsarecreatedand

definedby statelaw.” AppelleesbelieveBurnermandatesapplicationof theLouisianaprecedent

for rankingcompetingsecurityinterestsset forth in AmericanNat ‘I ins. Co. v. Heifer Financial,

inn, 989 F.2d 854, 586 (5th Cir. 1994)andaffirmed in BankOneLouisianav. Lacobee,811 So.

2d 164, 168 (La. App. 2~iCir. 2002). TheAmericancourtstated,“if a mortgageis not timely

reinscribed,it becomesanullity andno longer servesasnoticeto third persons.A priming

positionmaynot be maintainedby an expiredmortgage.”Americanat 854; LSA - C.C. art.

33 69(E) (Repealed). In bothAmericanandBankOne,judgmentcreditorswereheld to have

lost priority to thesubsequentmortgageesbecauseof thejudgmentcreditors’ failure to
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reinscribe. Appelleesallegethefactsofthe instantappealareno different. Theeffectof GSK’s

vendor’slien ceasedon April 30,2006, eight yearsafterthesaleof thepropertywasperfected.

GSK allegedlylost its priority to theWhitney mortgagesatthatmoment.

Appelleesargueagainstwhat theAppellants’briefterms“a hyper-technicalinterpretation

of the law of registryand reinscription...” ~I’hisargumentallegedlyignoresboth (a) the U.S.

SupremeCourt’s directivein Burnerthatstatelaw alonemustgovernthedeterminationof

propertyandsecurityinterestsin bankruptcyproceedingsand (b) theBankOnerequirementthat

theprovisionsoftheCivil Coderegardingreinscriptionbe appliedaswritten, regardlessof any

perceivedinequity. AppelleesnotethatAppellantsfail to cite theCivil Codeprovisionson

reeordationandreinscriptionatall in theirbrieL nor do theymentionthe decisionsin American

National, Bank One,andCaseyv. National info. Services,inc., 906 So. 2d 710 (La. App. I Cir.

2005).

Further, theAppellants’dissolutionargumentis allegedto be fundamentallyflawed asit

refersto thepossibility that Louisianalaw might allow themto dissolvethesale from OSK to

First Summit. Appelleesnotethis referenceappearsto be a causeofactionfor recissionthat a

credit sellermayassertfor non-paymentof thepurchasepriceunderLouisianaCivil Code

Articles 2561 and 2562. Appelleesurgesfour holesin this argument. First, plaintiffs havenot

assertedtheenforcementof a vendor’slien. Second,havingchosento “affirm thecontract”by

enforcingits vendor’slien, Appellantshaveforegoneany possibleclaim for dissolution. “The

two remediesarediametricallyopposed.”Castle’sHeirs v. Floyd,38 La. Ann 583 at 4 (1886).

Third, on sevendifferentoccasions,ofwhich six predatedthe Whitneymortgage,GSK executed

partial releasesof its vendor’slien that expresslywaived any claim for dissolutionas to the
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releasedtracts. Having doneso,GSK hasmadedissolutionofits sale to First Summit

impossible. SeeRobertsonv. Buoni,504 So.2d at 862 (La. 1987)(dissolutionplacesmattersin

thesamestateasthoughtheobligationhadnot existed). Lastly, any claim for dissolutionwould

requireGSK, asa conditionprecedentto institutionofthesuit, to restorethat partof thepurchase

price alreadypaid,which it hasnot done. Castle‘s Heirs at4.

AppelleescontendAppellants’ focuson Mr. Sonnier’sallegedfraudulentactsare

irrelevantto the instantappeal. Appelleesarguethereis no evidencein the recordsuggesting

that WhitneyBank bearsany responsibilityfor Mr. Sonnier’sacts. Appelleesbelievethe

evidencebeforetheCourtdemonstratesthat Whitneywasa thirdparty lenderwith no connection

to theSonnierfamily’s conflicts. As to theSubordinationAgreement,Appelleescontend

Whitney wasnot involved in its draftingor execution.Appelleesfurthercontendthevalidity of

theSubordinationAgreement(or lackthereol)is immaterialto theinstantappealdue to

Appellants’ failure to reinscribetheirvendor’slien.

IV. Standard for Appeal

28 U.S.C.A. §158(c)(2)providesthat this Court shouldreviewthebankruptcycourt’s

conclusionsof law c/c novo, findings offact for clear error,andmixed questionsof law andfact

de novo. Accordingly,this Court shouldreviewde novo theBankruptcyCourt’s grantof a

Motion for SummaryJudgmentin favorofAppellees. OC4.. inc. v. Hassel,2008 WL 695041

(ED. La. 2008).
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V. Analysis

A. Recordation and Reinscription ofMorteagçsUnder the Louisiana Civil Code.

TheLouisianaCivil Codeprovisionsgoverningtherecordationandreinseriptionof

mortgageswere repealedand re-codifiedeffectiveJuly 1, 2006. Given thiseffectivedate,the

repealedcodalprovisionsgoverningrecordationand reinscriptionwerein forcewhenthe

recordationof GSK’s vendor’slien lapsedin April 2006.Theapplicablecodalprovisionsin

effect prior to July 2006werecontainedin Articles 3328-29,3 333-34,and3362 (repealed).

Articles3328-29(repealed)providedthat, with respectto anobligationthat matureslessthan

nineyearsafterthedateofthedocument,“the effect of recordation... ceasesten yearsafterthe

dateof thedocument.” Theseprovisionsarenow codified in Articles 3357-58.Theeffectof

recordationcouldbe extendedfor an additionaltenyearsby filing a noticeof reinseriptionunder

Articles 3333 and3334(repealed),which arenow re-codifiedin Articles 3362and3364. Courts

haveconsistentlyheldthatthefailure to reinscribea mortgageundertheCivil Codecausesthe

mortgageto lose its priority. AmericanNat ‘fins. Co. v. Heifer Financial, inc., 989 F.2d854, 586

(5th Cir. 1994);BankOneLouisianav. Lacobee,811 So. 2d 164, 168 (La. App. 2flLICir. 2002);

Caseyv National info. Services,Inc., 906 So.2d 710, 715-16(La. App. isiCir. 2005).

B. Did GSK’s Vendor’s Lien Lose Priority Over Whitney’s Mortgage?

Applying the Civil Code’srecordationand reinscriptionprovisionsto thepresentease,

thesummaryjudgmentrecordestablishesthat therecordationof OSK’s lien lapsedin April 2006

whenGSK did not file a noticeof reinscription.TheCredit SaleDocumentswereexecutedon

April 30, 1996. Basedon thesedocuments,theunderlyingobligationoriginally maturedon April

30, 2001 - five yearsfrom thedatethat theCredit SaleDocumentswereexecuted.TheCredit
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SaleDocumentsweresubsequentlyamendedto extendthematuritydateto April 30, 2004 -

approximatelyeight yearsaftertheCredit SaleDocumentswere originallyexecuted.Basedon

the applicableprovisionsoftheCivil Code in force atthe time, theeffect of therecordationof

GSK’s vendor’slien would havelapsedon April 30, 2006unlessthe lien wasduly reinseribed.

SeeLa. Civ. CodeArts. 3328-34(repealed).It is undisputedthat GSK did not reinscribeits

vendor’slien pursuantto LouisianaCivil CodeArt. 3362 (repealed).As a result,GSK’s 1996

reeordationlapsedin April 2006,at whichtime GSK’s vendor’slien lost its priority statusvis-a-

vis Whitney’s subsequentlyrecordedmortgage.AmericanNat’l Ins. Co., 989 F.2dat 856; Bank

OneLouisiana,811 So. 2d at 168.

C. Appellant’s Interpretation of the Law of Rejjs4~y

AppellantscontendthattheCivil Code’srecordationandreinscriptionprovisionsmerely

serveto providenoticeto third partiesandcannotdivestGSK ofany substantiverights afforded

by its vendor’slien. AppellantsarecorrectthattheCivil Code’srecordationandreinscription

provisionsdo notaddresstheunderlyingvalidity of a lien, andthat (15K maystill havea valid

lien; however,Appellants’argumentconfuseslien validity with lien ranking. While theCivil

Codedoesnot strip GSK’s vendor’slien of its validity, thefailure to reinscribethe lien caused

the lien to loseits priority ranking.TheAmericanNat ‘1 ins, easeillustratestheeffectofa lapsein

recordationunderthe Civil Code.In thatcase,the appellanthelda first priority mortgageon

certaintractsof land. Themortgagewasexecutedandrecordedin April 1977,but theappellant

neverreinscribedits mortgagebeforethe 10-yearrecordationperiodlapsed.In September1979,

theappelleewasgranteda secondmortgageon thesameproperty.Theappelleeduly reinseribed

its secondmortgagein August 1989. The Fifth Circuit subsequentlyheld that theappellantlost
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thepriority rankingof its lien whenit failed to reinscribethe lien. In short, regardlessofthe

underlyingvalidity of GSK’s lien, the lien lost its priority rankingvis-a-visWhitneywhenthe

recordationof thelien lapsedin April 2006.

D. Appellant’s Dissolution Argument

Appellantscontendthat Whitney’s mortgageis defectiveasaresultof GSK’s perceived

right of dissolution. UnderLouisianalaw, a sellerhasarightof dissolutionwhenthebuyerfails

to pay thepriceof acredit sale. SeeRobertsonv. Buoni,504 So.2d 860 (La. 1987). Appellees

respondby pointing out that Appellantshavenot asserteda claim for dissolution,norhavethey

satisfiedtherequirementsfor dissolution,including restorationof theportionalreadypaidby the

buyer. TheCourt agreeswith Appelleesin this regard.A causeof actionfor dissolutionis

entirely separateanddistinct from theissueof lien ranking.TheAppellants’own brief

acknowledgesthat “GSK’s right asvendorto a dissolutionof thesalefar failure ofconsideration

is not dependentupontheexistenceofany securitydevice...” (SeeAppellants’Briefat 12).

Simply stated,GSK’s right to dissolutionis not germaneto therankingof its lien, orhow the

lapseof’the lien’s reeordationeffectsits ranking.

E. Appellant’s Amendment Argument

Appellantscontendthemultiple post-1996amendmentsto theoriginal Credit Sale

I)ocuments“either createanewobligationand a newperiodof inscriptionor, at thevery least,

placeareasonablepersonon fair noticeof theexistenceand continuingviability ofthemortgage

andthe vendor’slien - exactlywhat thepublic recordslaw intendedto do” (SeeAppellants’ Brief

at 17). UndertheCivil Code,amendmentsto theoriginaldocumentswill impacttherecordation

periodonly if theyextendthematurity dateof theunderlyingobligationbeyondnineyears.See
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La. Civ. CodeArt. 3361 (repealed).If thematurity dateremainslessthannineyears,the

recordationperiodis tenyearsmeasuredfrom thedateof theoriginal documents.In thepresent

case,theamendmentscitedby Appellantsextendedthematuritydate;however, theextended

maturitydatewasstill lessthannineyears.Accordingly, undertheclearlanguageof the Civil

Code,USK’s 1996recordationexpiredtenyearsfrom thedateof theoriginal Credit Sale

Documentsin April 2006. TheCourt agreeswith Appellantsin that thefiling of amendmentsin

theregistry servesto placethird partieson notice ofthecontinuedviability of mortgagesand

vendor’sliens; however,this fact is irrelevantfor purposesof the instantappeal. GSK’s failure

to reinscribeis fatal to Appellants’ claimregardlessof whetheror not Whitneyhadknowledgeof

GSK’s prior recordedsecurityinterestsprior to perfectionof Whitney’smortgage.

F. Did theBankruptcy Court commit error if failing to apply the principles of
Youngv. U.S.,535 U.S. 43, 122 S.Ct. 1036,153 L.Ed.2d 79 (2002)?

Appellantscontendthat sinceLouisianalaw on reinscriptionis effectivelyatolling

statute,theprincipleofequitabletolling, asdefinedby theU.S. SupremeCourt in Youngv. U.S.,

is applicableto theinstantappeal. Appellantsarguethat, evenif recordationlapsedin April

2006,theCivil Code’sreinscriptionrequirementwasequitablytolled becauseofallegedly

fraudulentconductattributedto Mr. Sonnier. Appellantsalso contendthat they“substantially

complied” with theCivil Code’sreinscriptionrequirementsby filing suit againstSonnierand

First Summit in statecourtprior to thedeadlinefor reinscriptionof thevendor’slien.

Thefactsin Youngarenot analogousto thefactsofthe instant appeal. Theplaintiff’ in

Young(“thedebtor”) filed two bankruptcies(Chapters13 and7, in that order)within a six year

period. Thesesuccessivebankruptciesallowedherto dischargeher debtto the iRS for aperiod
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greaterthanthethree-yearlook backperiodtheIRS useswhenattemptingto collecttaxesfrom

debtors. “The termsof the look backperiod..createda loophole. The(Bankruptcy)Codedoes

notprohibit back-to-backChapter13 andChapter7 filings (aslong as a debtordid not receivea

dischargeunderChapter13). A debtorcanrenderatax debtdischargeableby first filing a

Chapter13 petition,thenvoluntarilydismissingthepetitionwhenthelook backperiodfor the

debthaslapsed,andfinally refihingunderChapter7.” SeeYoungat46. Thethreeyearlook

backperiodallowing theIRS to collecttaxesagainstYoung was tolledduring thependencyof

Young’searlierChapter13 proceeding,while automaticstay(from thependingChapter7

proceeding)preventedtheIRS from taking collectionaction. Subsequently,theSupremeCourt

held thethreeyearlook backperiod wasa limitations periodsubjectto traditionalprinciplesof

equitabletolling. Judgmentwasrenderedin favor of theIRS, therebyprecludingMs. Young

from discharginghertax debtsfor aperiodoftime longerthanthreeyears. Appellantsnow ask

this Court to declarethetenyearreinscriptionperioda limitationperiodsubjectto thesame

principleof equitabletolling asinvokedby theSupremeCourt in Young.

In Yotgjg,JusticeScaliapointedout thattheCourt “haspermittedequitabletolling in

situationswheretheclaimanthasactivelypursuedhis judicial remediesby filing adefective

pleadingduringthestatutoryperiod,orwherethecomplainanthasbeeninducedor tricked by his

adversary’smisconductinto allowing the filing deadlineto pass.” SeeYoungat 50.

It is clearthatthefactual situationpermittingequitabletolling in Youn.gis of a completely

differentnaturethanthefactualsituationsurroundingtheequitabletolling soughtby Appellants

in the instantappeal. First, thesummaryjudgmentrecorddoesnot establishtheutilization of a

loopholein the LouisianaCivil Codeby Appellees.In Young,thePlaintiff cheatedtheIRS by
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filing successivebankruptciesin orderto defeatthe threeyearlook backperiod. No such

loopholeexistedin the instantmatter. Secondly,thesummaryjudgmentrecorddoesnot

establishevidenceoftheAppellantsbeinginducedor tricked by theAppeileesto allow the

reinscription deadlineto pass. TheAppellantswould havethis Court believethat Mr. Sonnier’s

allegedfraudulentconductregardingtheSubordinationAgreementsomehowrisesto the level of

trickery ascontemplatedin Young. To thecontrary,thesummaryjudgmentrecordbeforethe

Courtdemonstratesthat Whitney wasa thirdparty lenderwith no connectionto Mr. Sonnier’s

allegedfraud.

Appellantsalso offer theFourthCircuit caseof TidewaterFinanceCompanyv. Williams.

498 F.3d 249 (4t~1Cir 2006). Appellantspresumablycite Tidewaterto showthat thedistrict

courtshave,at least,addressedtheapplicationof equitabletolling basedon equity principlesin

thepast. Thoughthis Courtneednot follow FourthCircuit precedent,theCourt finds that the

precedentin Tidewateris fatal to Appellants’argument. In Tidewater,afinancecompany

(Tidewater)filed suit againstadebtorwhoallegedlydefaultedon his car loan securedby

Tidewater. Tidewatersubsequentlyaskedthecourt to invokeequitabletolling basedon their

perceivedunfairnessofthedefendant/debtor’sallegedneglectto pay his car loantimely. The

TidewaterCourtdeniedTidewater’sapplicationfor equitabletolling finding Tidewater had

simplyforgottenor otherwiseneglectedto attemptto collecttheirdebtwithin theapplicabletime

period. In otherwords,thereexistedno loopholeand,therefore,no “unfairness”ascontemplated

by theSupremeCourt in Young. Like theplaintiff in Tidewaterwho simply failed to collecttheir

debttimely, the Appellantsin the instantappealneglectedto timely reinscribetheirvendor’slien.

‘Ihe SupremeCourthasstatedthat “one whofails to actdiligently cannotinvokeequitable

15



principlesto excusethatJackofdiligence.” Baldwin CountyWelcomeCenterv. Brown, 466 U.S.

147, 15 1 (1984). Suchis exactlythecasein the instantappeal.

Thoughthesummaryjudgmentrecordmaybe illustrativeof Mr. Sonnier’salleged

fraudulentconduct,that conduct,evenif provento betrue, doesnot changethefact that the

Appellantsfailed to timely rcinscribetheirvendor’slien. Evenif thetypeofequitabletolling

contemplatedby the Youngcourtwasavailable,thesummaryjudgmentrecordfails to provide

this Court with a scintilla of competentevidencesupportingAppellants’allegationsthat Whitney

and GarySonnierparticipatedin fraudulentconductwhich, in turn, inducedor tricked Appellants

into allowing thereinscriptiondeadlineto pass.Basedon thesummaryjudgmentrecord,the

Appellantshadno relationshipor dealingswith Whitney in connectionwith theFirst Summit

developmentfinancingagreementor to theSonnierfamily’s conflicts. While Appellantspoint to

evidencein thesummaryjudgmentrecordsupportingtheirallegationsof wrongful conduct

againstSonnier,theyfailed to comeforwardwith any competentsummaryjudgmentevidence

supportingfraudulentconducton thepartof Whitney. Evenif WhitneyknewthatSonnierhadan

interestin bothGSK andFirst Summit, this knowledgedoesnot rise to the level of fraud. Nor

canthe AppellantssuccessfullyimputeSonnier’sallegedlyfraudulentintent to Whitney absent

evidencein the recordshowingsomeinvolvementby Whitney in theallegedlyfraudulentscheme

attributedto Sonnier. Simply stated,evenif Appellantshadcomeforwardwith summary

judgmentevidencesupportinga fraud claim againstSonnier,theycould not converta fraud claim

againstSonnierinto afraud claimagainstWhitney. While this evidencemaysupporta claim

againstGarySonnierpersonally,it doesnot supportAppellants’ lien rankingclaim against

Appellees.
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C. The Bankrqptcy Court did not commit error in failing to apply the equitable
tolling principles of Youngv. U.S.

Fortheaforementionedreasons,thedoctrineof equitabletolling enumeratedin U.S. v.

Youngis inapplicableto the instantappeal. As such,theCourt adheresto the LouisianaCivil

Code in orderto resolvethis appeal. TheCivil Codeprovisionsin effect atthetime clearly

statedthat thereinscriptionproceduresset forth in theCodeare“exclusive.” La. Civ. CodeArt.

3363 (repealed).Basedon theapplicableprovisionsoftheCivil Code in forceat thetime,the

effect oftherecordationof GSK’s vendor’slien would havelapsedon April 30, 2006unlessthe

lien wasduly reinscribed. SeeLa. Civ. CodeArts. 3328-34(repealed).it is undisputedthat

05K did not reinscribeits vendor’slien timelypursuantto LouisianaCivil CodeArt. 3362

(repealed).As a result,GSK’s 1996recordationlapsedin April 2006,at which time GSK’s

vendor’slien lost its priority statusvis-a-visWhitney’s subsequentlyrecordedmortgage.

AmericanNat? ins. Co., 989 F.2dat 856; BankOneLouisiana,811 So.2d at 168. Accordingly,

theBankruptcyCourt’s judgmentgrantingAppellee/Defendant’smotion for summaryjudgment

wascorrect. Given that GSK’s failure to reinscribeis dispositive,theCourt neednotaddressthe

parties’argumentspertainingto theSubordinationAgreement.

VI. Conclusion

For the reasonssetforth abovetheAppellants’BankruptcyAppeal [Court Doe. 1] is

DENIED and the judgment ofthe Bankruptcy Court is AFFIRMED.

THUS DONE AND SIGNEDin Lafayette,Louisiana,on the 2/ day ofMay, 2009.

CH1E JUDGE RICI-IARh T. IIAIK, SR.
UNIT D STATES DISTRiCT COURT
WESTERN DISTRICT OF LOUISIANA
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