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Before the Court is a suit to recoverdisability benefits undera group long-termdisability

policy issuedtotheplaintiff’s employer,CameronStateBank,which is governedbythe Employee

Retirement Income Security Act of 1974, 29 U.S.C. § 1001 et. seq.,(hereinafter “ERISA”). The

parties have submitted a stipulatedadministrative record and agreethis matter is now readyfor

disposition. The plaintiff, Evelyn Landry, submitted a memorandumin supportofher long-term

disability benefits[doc. 12]. The defendant,Ununi Life InsuranceCompanyofAmerica (hereinafter

“Unum”) filed aMotion forJudgmentBasedon theAdministrative Record[dec. 22]. Ms. Landry

filed anOppositionto Unum’ sMotion [doe.25]. Thejoint administrative recordwasmanuallyfiled

under sealandis locatedin the LakeCharlescourthouse[doc. 19].

Ms. Landiy arguesthat Unum abusedits discretion by denyingher long-term disability

benefitsbasedupon her fibromyalgiaandits accompanyingsymptoms.Unum contendsthat its

factualdeterminationthatMs. Landrywasnotentitledto additionaldisabilitybenefitswascorrect.

Alternatively,Unumcontendsthat it didnotabuseits discretionbymakingthefactualdetermination

thatMs. Landry’srestrictionsandlimitationsdid notprecludeherfromperformingthedutiesofher
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occupation,andto theextentthatherdisability arisesfrom a mentalcondition,shereceivedthe

maximumamountofbenefits.

PROCEDURAL HISTORY

Li Initial IncidentandClaim Investifation

OnMay7, 2005,Ms.Landrywasemployedasanassistantvicepresidentfor CameronState

Bankwhenshewasinvolved in anaccidentin whichshesustainedaheadconcussion.’Following

the accident,Ms. Landry was unableto returnto work due to headaches,memoryproblems,

migraines,dizziness,andfogginess.2Hertreatingphysician,Dr. Sanders,submittedanAttending

Physician’sStatementdatedJune7, 2005, restrictingMs. Landry from driving,keepingherhead

down,anddoing legalwork.3 Accordingly,Unumapprovedandpaidshort-termdisabilitybenefits

from May 10, 2005 until November7, 2005, when Ms. Landry’s claim reachedits maximum

paymentundertheshort-termpolicy. OnJanuary6, 2006,UnumnotifiedMs. Landrythat it was

evaluatingherclaimfor long-termdisabilitybenefits.4

OnJanuary10,2006,Unumconductedatelephoneinterviewwith Ms. Landry,duringwhich

UnumlearnedthatDr. Best(neurologist),Dr. Mendez(rheumotologist),Dr. Shiner(gall bladder),

andDr. Whiteman(neuropsychologist)werealsotreatingher?Ms. LandryinformedUnumthatshe

wasdiagnosedwith neuropathy,fibromyalgia,high blood pressure,lossofmemory,vertigo,and

1 UACL 00065;00120-00124.

2UACL 00066.

3

4UACL 00069-00071.

‘UACLO012O-00l24.
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pain, and thatshewasunable to drive or work.6

Nea Unum requestedand received medicalrecordsfrom the new physiciansthat Ms.

Landry identified. Dr. Shimmer indicatedthatMs. Landry’streatmentwentwell anddidnot provide

any restrictionsfrom working.7 The medicalrecordsfrom Dr. Mendezindicated that Ms. Landry

had fibromyalgia,asnotedbya tenderpointtest; however,Dr. Mendezdid not noteanyrestrictions

or limitations.3 The medicalrecordsfrom Dr. BestshowthathetreatedMs. Landryfrom August

5,2005until March9,2006forpolyneuropathy.9Dr. Bestdidnot noteanyrestrictionsorlimitations

that would precludeMs. Landryfrom working.’° The medicalrecordsfrom Dr. Sanders, dated

November3,2005,stated that “as soonas the patient’s symptomsare under control, I intend to

releaseherbackto work.”1

On March 28, 2006,UnumadvisedMs.Landryvia letterthat it wascommencingits claim

evaluation)2Unumthenbeganto payMs. Landzybenefits underaReservationofRights,while its

staffphysiciansand independentmedicalevaluatorscontinuedto evaluateherclaims.’3

6

7UACL 00228-238.

~UACL 00137-00139.

9UACL 00248-00267.
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12 UACL 00281.
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B.) Evaluation~ndInitial ApprovalottheClaim. andTerminationofBenefits

On April 14,2006,Beth Hughes,R.N., performedan initial summaryof Ms. Landry’s

medicalrecords.ThereportstatedthatDr. Sanderswastheonlyphysicianto restrictMs.Landry’s

activities. BothDrs. SandersandBestrecommendedthatMs. Landryundergoneuropsychological

testing,whichDr. Whitemanperformed. Dr. WhitemandiagnosedMs. Landrywith adjustment

disorderandadepressedmood,butdid notrestrictheractivity.’4

On April 10, 2006,UnumlearnedthatMs.LandrywasreceivingmonthlySSDI benefitsof

$l,l25.’~SheexecutedaConsentfor Releasefor Unum to obtaininformationfrom theSocial

SecurityAdministrationregardingherbenefits.’6OnMay8,2006,UnumleanedthatMs.Landry’s

SSDIapprovalwaspremisedon affectiveand personality disorders.’7

On April 13, 2006, Dr. Smith, Unum in-house doctor, recommendedthat Ms. Landiy

undergo an IndependentMedical Examination (hereinafter “IMF’), and that a clinical

neuropsychologistemployedbyUnum, Dr. McLaren, Ph.D, reviewDr. Whiteman’sreport.

On June5,2006,Dr. McLoar performed an1MB, in whichlie reviewedMs.Landry’smedical

records,obtainedadetailedmedicalhistory,andperformedaphysicalexamination. Dr. Loar’ s exam

did not support a diagnosisofpolyneuropathy.’3Dr. LoaralsonotedMs. Landryshouldnot have

‘4UACL 00299-00301.

‘5UACL 00290-00292.

“UACLOO36S-00366.

17UACL 00413.

“UACL 00484-00490.
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anylimitationsor restriclionsfrom her job functionsasaresultof fibromyalgia’9 Dr. Loar also

concludedthatMs. Landry’sdepressivesymptomscontributedsignificantlyto hercomplaints.20Dr.

Loar ultimately concluded that no injury, physical or mental, shouldpreclude Ms. Landry from

performingherpreviousjob duties.2’ Dr. Loar additionally noted thatif Ms. Landry felt unableto

performher job dutiesdue to her depressivesymptoms,then sheshouldreceivetreatmentP

Dr. Smith, Unum’s in-house doctor, reviewed Dr. Loar’s report and agreed with the

conclusionsreachedtherein?3Although neither Dr. Smith nor Dr. Loar believedthat Ms. Landry

wasdisabled due to a psychiatriccondition, Unum’s claim representativeconsultedwith Unum’s

clinicalpsychologist,Dr. Goldsmith,toascertainwhether theSSAinformationsupportedadisability

awardpursuantto theUnum long-termdisabilitypolicy?4Noting that Dr. Whiteman, Ms. Landry’s

neuropsychologist,did not claim that her mentalcondition precludedher from working, Dr.

Goldsmithdeterminedthat “the available documentationdoesnot provide reasonableclinical

evidencein supportofthepositionthatamentaldisordercausedor substantiallycontributedtoaloss

of functionalcapacityand/or imposedwork-restrictions for any documentedspan.”~

On September14, 2006,Ms. Landiy informedUnum via telephonethatsheparticipatedin

‘91d.

2°Jd.

21 Id.

~Id.

~ UACL 00550-00551.
241d

251d.
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a sleepstudy. The sleepstudy, which wasconductedon August8, 2006,demonstratedthatMs.

Landiy wasdiagnosedwith sleepapnea,insomnia,andfibromyalgia3~No restrictionsor limitations

wereassignedas aresultofthe sleepstudy.27 On October18,2006,Catherine Rogersconducteda

vocational assessment,in which sheconcluded thatMs. Landiy wasable to performthe material

dutiesofherregular occupalion}~On October23,2006,Unum notified Ms. Landiy by letterthat

Unum determined that her disability was not supportedby the medical documentation,and

accordingly,herbenefitswouldbeterminatedY

C.1 Initial Appealand ReinstatementQLi3eneflts

On January 3,2007,Ms. Landry notified Unumvia letterthat shewasappealingthebenefit

determination.3°On January23, 2007,Unum acknowledgedthe appealrequestand notified Ms.

Landry it would makea determinationwithin ninety days.31 One ofUnum’s registerednursesthen

preparedaprcliminaiy medicalsummary,inwhich shenotedthat Dr. MendezfoundMs.Landry can

“lift ten poundsoccasionally;useboth handsfor simple grasp but not for fine manipulation,median

dexterity or powergrip; canoccasionallybend,climb stairs,reachaboveshoulderandpull/pushfive

pounds;canneverkneelor cnwl.”~Furthennore,onDecember15,2005,Dr. Mendezreported that,

~ UACL 00579-00600.
27I

28UACL 00613-00617.

~UACL 00654-00665.

30UACL 00642.

31UACL 00637.

32 UACL 00655-00656.
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accordingto Ms. Landry’s subjectivecomplaints, sheis unable to work.33

Eased on her review, the nurse advised that Unum obtain updated medical recordsto

detennineMs. Landzy’s currentrestrictions,whether clinical data supported a loss of functional

ability from a physicalstandpointbeyond the date that benefitswerepaid, whether clinical data

supportedtheexistenceofa psychiatriccondition,andif so,the limitationsandrestrictionsfor that

condition?’

Dr. Whiteman’srecords did not indicate thatanytreatmentor evaluationhadoccurredafter

the September2005 evaluation.35 Unum’s clinical neuropsychologist,Dr. Spica, reviewedDr.

Whiteman’srecords and concludedthat the recordlacked documentationto supporta finding of

persistentimpairment?6Moreover, Dr. Spicaconcludedthat Ms. Landry’s levelof treatmentwas

not consistentwith someonewho had a debilitating psychiatric disorder.37 Moreover,Unum

receivedupdatedmedicalrecordsfromDr. Best,Dr. Sanders,andDr. Mendez,aswell asadditional

diagnostictests.38Upon receivingall ofthe updatedrecords,Unum’s nurseconcludedthatnothing

in the medicalrecordsfromDr. Sanders,Dr. Best,or Dr. MendezwouldprecludeMs. Landiy from

performing herpreviouslevelof functioningduring aworkday.39

33UACL 00663.

~ UACL 00663-00664.

35UACL 00681-00692.

~ UACL 00783-00785.

37

~ UACL 00851-00860,00840,00845-00846.

39UACL 00859.
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Next, Unum referred the file to its onsitephysician,Dr. Hill, who reviewedthe file on May

14,2007.~°Although Dr. Hill acknowledgedthatMs.Landrywasdiagnosedashavingfibromyalgia,

he did not find the medicalrecords supportedany restrictionsor limitations.41 Moreover, Dr. Hill

questioned how Ms. Landry could receive a diagnosis of peripheral neuropathywhen her

electrodiagnosticstudieswere nonnal,as was her motor exam.42 Dr. Hill concludedthat Ms.

Landry’sphysicalconditionsdid not support anyrestrictionsor limitations.4’

Finally, Ms. Landry’s file wastransferredto Unum’sQualityControlDivision, wherethe

Unumrepresentativeagreedwith Dr. Hill thatMs. Landiy’ sphysicalconditionsdid not support any

vocationalrestrictions.”TheQualityControlRepresentativewasconcerned,however,becausethe

IME physician statedthat Ms. Landry’sdepressivesymptomscontributedto hercomplaints,and

becausethe SocialSecurityAdministration had determinedshewasdisableddueto a psychiatric

diagnosis.45 Therefore,on May 18,2007,Unum informedMs. Landry that benefitswere being

approveddue to her psychiatriccondition.’6 Becausethe Policy limits paymentsfor disabilities

arising from a mental condition to twenty-fourmonths, Ms. Landry wasadvisedthat herbenefits

~° UACL 00874-00875.

41 Id.

42 Id.

~ Id.

“UACL 00877-00878.

~ Id.

~Id.
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would run outat thattime.47

D.~SubsequentClaims Haudlin2

On May 24,2007,Unum’s claimrepresentative informedMs. Landry shewould receive

benefitsfrom October24, 2006 through May 2, 2007 pursuant to the Policy’s mental illness

provision, and that theywouldbe offsetbyherSSDIbenefits.~Ms.Landry wasalsoinformed that

her benefitswould expireno later than November2, 2007.~~Unum further requestedstatements

from any physicians that provided her with restrictionsand limitations due to any physical

disabilities.’°Unumonly receivedaresponsefrom Dr. Mendez.

On July 19, 2007, Dr. Mendez submittedan Attending Physician’s Statement that Ms.

Landiy’s fibromyalgia wasthe primary reasonshewasunableto work.” Furthennore, for the first

time, Dr. MendezstatedthatMs. Landt~rcould not sit, stand, or walk for any length oftime, could

not lift or carry anything,andcouldneverclimb, bend,stoop,or reachabovehershoulder.52 Unum

askedfor updatedmedicalrecordsfrom March 14, 2007.’~The updatedmedicalrecords, received

on November6, 2007,indicatedthat Dr. Mendezhad seenMs. Landry onMarch14, April 24,and

October 8, 2007.

47UACL00883-00886.

48UACL 00893-00896.

~ Id.

5°UACL00907-00909.

~‘ UACL 00936-00938.

52

~ UACL 00940-00941.

9



Unum also receivedadditional records from SSA. Notably, Dr. Dllks performed a

psychological assessmentfor 550! and concludedthat althoughMs. Landry complained of

fibromyalgia andneuropathy,her depressionand— disorderwas what precludedher from

working? Dr. Dilks furtherconcludedthatdueto herpsychologicalsymptoms,Ms.Landrywasnot

agoodcandidatefor gainilil employment.”

Onceagain,Dr. LoarreviewedMs.Landry’supdatedrecordsandprovidedarevisedopinion.

On November21,2007, Dr.LoarconcludedthatMs. Landrydoesnothaveperipheralneuropathy

and that her fibromyalgia symptomsshould not restrict or limit her occupationalduties.”

Accordingly,onDecember10, 2007,UnumsentMs. Lanch’yaletteradvisingherthatthe twenty-

four monthmentalillnesslimitation expiredon November2, 2007.’~

E.~SecondAnneal

On January29,2008,Ms. Landry informed Unumthat shewas appealingthe decision.

Unum onceagain requestedandreceivedupdatedmedical records? Dr. Schnars,an internist

employedby Unum, then performeda comprehensiveevaluationas to whetherany physical

conditionpreventedMs.Landzyfromperformingherjob beyondDecember10,2007. Ms. Landiy’s

additional medical informationindicatedthatan Obtryx sling was implanted for stressurinary

“UACL 01370-01 372.

55

UACL01508-01516.

‘7UACL 001308.

UACL 001251,01254,01257,01260,01263-0126401269
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incontinence on October 29, 2007?

The reviewDr. SchnarsperformedrevealedthatMs.Landry’sfibromyalgiàrecords did not

supportthe restrictionsshedescribed.6°Moreover, Dr. Schnars was concerned by the lack of a

physical therapy or exercise program, which helps fibromyalgia patients.6’ Notably, Dr. Schnars

found that Dr. Mendez’s March 14,2007 and July 19, 2007 reports were inconsistent. Dr. Schnars

therefore discreditedhis July 19,2007 report in which he stated shecould not sit stand, wallç, lift,

climb, twist, bend, stoop, or reachabove the shoulder.62As to Ms. Landry’s reported sleep

disturbanceandhypertension,Dr. Schnars concluded that these were bothco-existentdiagnoses that

would not impact daily functioning.’~Dr. Schnars also found that Ms. Landry had no evidence of

polyneuropathy.”Dr. Schnars noted that Ms. Landry has adjustmentdisorder, mood disorder, and

avoidant personality,which impacts her ability to have gainful employment” Dr. Schnars

concluded thatMs. Landry could remain off of work until January 17,2008, at which point she could

begin a work reconditioningprogram. Eventually, Ms. Landry would return to full-time wortM

Dr. Spica, Unum’s clinical neuropsychologis~, again conducted areview and concluded that

‘9UACL 001182-01190.

‘°Id.

61 Id.

~Id.

‘31d.

Mid.

65UACL 01188-01189.

66UACL01209-01210.
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Ms. Landry’s restrictionsbasedupon cognitiveimpairmentwerenot supported.67 Finally, Ms.

Landry’sfile wasreferredto asecondvocationalconsultant,ShannonO’Kelley, who concludedthat

Ms. Landry could performherjob wider the limitationsandrestrictionspresented?

On May 22, 2008, Unum notified Ms. Landry thatits appealwascompleteand thatMs.

Landry would receivebenefitsfrom December10, 2007 throughJanuary17,2008,due to sleep

apena’9 Unumalsoagreedto pay an additional eight weeksofbenefits,from January17, 2008

through March 14, 2008,sothat Ms. Landry couldundergowork reconditioning?°

F.) UnumThlicy

The long-termdisabilitypolicythatcoversMs. Landry definesaninsuredasdisabledwhen:

“becauseof injury or sicknessthe insured cannotperformeachofthematerialdutiesof his regular

occupation.”7’ The Policy limits benefitsfor disabifitydueto mentalillnessastwenty-fourmonths

of monthly payments unless the insured is in ahospitalor institutionat the endofthe twenty-four

month period?~The Plan,through itsPlanadministrator,delegatesdiscretionaryauthoritytomake

benefit determinationsunderthePlanto Unum.~

67UACL 01220-01225.

“Id.

‘~UACL 01230-01232.

7°Id.

71 UACL 00088.

~UACL 00094-00095.
73UACL 000926-000927.
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STANDARDOFREVIEW

Whenreviewing an administrator’s determinations, the court is limited to the evidence in the

administrative record at the time thedetermination was made. Goodenv. ProvidentLife & Accident

Ins., 250 F.3d 329,333(5th Cir. 2001);see also Vega v. Nat’lLjfe Ins. Services,Inc., 188 F.3d 287

(5th Cir. 1999). Whenthe Plan gives the Plan administrator “discretionary authority to determine

the eligibility for benefits or to construe the terms of the Plan,” a denial of ERISA benefits is

reviewedunderanabuseofdiscretionstandard. Duhon v. Texaco.Inc., 15 F.3d 1302,1305(5thCir.

1994)(quoting FirestoneTire & RubberCo. i’. Bruch,489U.S. 101 (1989)). Here,becauseUnum

hasdiscretionary authorityto determine the eligibility for benefitsor construethe termsofthe Plan,

the proper standard is abuseofdiscretion.

“In assessing whether to grant or deny benefits, an administrator must make two

determinations.First,he mustdetermine the factsunderlying the claim presented and thenhe must

determine whether the factsestablishaclaimto behonoredunder the terms ofthepolicy.” Lain u.

UnumLife Ins. Co. ofAm., 279 F.3d 337,346(5th Cir. 2002) (citingSchadleru. Anthem Life his.

Co., 147F.3d 388,394(5thCir.l 998)).In the instant case, Ms. Landry challengesUnum’sfactual

conclusionsthatsheisnot physically disabled.

The Fifth Circuit employsatwo-part test isutilized whenreviewingaPlan administrator’s

denial of benefits under the arbitrary and capricious standard. “First, a court must determine the

legally correct interpretation of the Plan. If the administrator did not give the Plan the legally correct

interpretation,the court mustthen determine whether the administrator’s decisionwas an abuse of

discretion.” Wild,bur v. ARCO Chemical Co., 974 F.2d 631, 637-38 (citations omitted). In

considering whether the administrator’s interpretation is legally correct, the courtconsidersthree

factors: “(1) whether a uniform construction of the policy has been given by the administrator, (2)

13



whethertheinterpretation is fair andreasonable, and (3)whetherunanticipated costs will resultfrom

a differentinterpretationofthe policy.”Lain,279F.3dat344.“Only if the court determinesthatthe

administratordid not give the Plan the legally incorrectinterpretation, must the court thendetermine

whether the administrator’s decisionwas an abuse ofdiscretion.”Gosselinkv.Am.Tel & Tel. Inc.,

272F.3d 722,726 (5th Cir. 2001).When,however, “the casedoesnotturnon sophisticatedplan

interpretationissues:’the courtis not required to apply the two-stepprocessof Wildbur. See,e.g.,

High v. E Systems,lnc., 459F.3d 573, 577 (5th Cir. 2006). Rather, the courtcan simply assess

whetherUnumabusedits discretionin determiningthatMs.Landry’sdisabilitybenefitsshouldbe

terminated.

Here,Ms. Landry doesnot disputeUnum’s interpretationofany policy term. She instead

maintainsthatUnumabusedits discretion in concludingthatshedoesnot havephysicalrestrictions

andlimitationsthatpreventherfromworking. Accordingly, becausetherecord indicates that Unum

did not abuse its discretion,the analysis shall bypass whether Unum’s determination waslegally

correct. See,e.g., High v. E Systems,Inc., 459F.3dat 577. The Court shall thus examine whether

Unumabuseditsdiscretionby concludingthatMs. Landrydoesnothavephysicalrestrictionsand

limitations that prevent her from working.

In applying the abuse of discretion standard, the court must analyze whether the Plan

administrator acted arbitrarily or capriciously. Bellaire (en.Hosp. u. Blue CrossBlue Shiel4 97

F.3d822,829(5thCir. l996).~~An ERISA claim administrator’s determination is not an abuseof

discretion when it is supported by substantial evidence. Meditrust Fin. Sers. Corp. u. Sterling

Chems.,Inc., l6SF.3d211,215(SthCir.l999).Whenconsideringwhethertherehasbeenanabuse

ofdiscretion, theFifth Circuit examines: “(1) theplan’s internal consistency under theadministratoi’s

interpretation, (2) anyrelevant regulations,(3) thefactual background underlying the decision,and

74In the Fifth Circuit, the abuseofdiscretion standard is the sameasthe arbitrary and
capricious standard. Wadev. Hewlett-Packard Dev. Co. LP ShortTermDisabilityPlan, 493
F.3d 533(5thCir. 2007).
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(4) any indication of lack of goodfaith.” Lain, 279 F.3dat 346.

ANALYSIS

Ms. Landry argues Unum abused its discretion by determining thather fibromyalgia is not

disabling,andalsobecauseUnum hasaconflict of interestasUnum is boththe Plan administrator

and the insurer.

A.~Conflict ofInterest

In MetropolitanL~/èInsuranceCo. v. Glenn,the SupremeCourt consideredthe impactof

the conflict of interestthat is createdwhen an insurer evaluatesandpaysclaims. 128 S. Ct. 2343,

2351(2008).The Cowt concludedsuchconflicts are onlyoneofseveralcase-specificfactors the

district court considers. Id. (noting that “any one factor will act asa tiebreaker whenthe other

factors are closelybalanced,the degreeof closenessnecessary depending upon the tiebreaking

factor’s inherent or case-specific importance”). “The conflict ofinterest at issue here,for example,

shouldprove more important (perhapsof great importance) wherecircumstances suggest a higher

likelihood that it affected the benefits decision, including, but not limited to, cases where an

insurancecompanyadministrator hasahistory of biasedclaims administration.” Id. Furthermore,

“lilt shouldprove lessimportant (perhaps to the vanishingpoint) wherethe administrator hastaken

activestepsto reducepotential biasand to promote accuracy...” Id.

Although this Court notes the inherent conflict of interest that exists where Unum both

evaluatesand pays claims, there is no evidence in the record that Unum hasa history of biased

claimsadministration. Where aconflict theoretically existsbut the plaintiff has provided no actual

evidence with respect to the degreeofthe allegedconflict, the Fifth Circuithasdetermined that “it

is appropriate to review the administrator’s decisionwith only amodicum lessdeferencethan [the

court] otherwise would.” Vega, 188 F.3d at 301. Moreover, having reviewedthe administrative

record, it appears that Unum took several steps to ensureaccurate claints assessment,through

assigning the case to claims representatives,ordering IMEs, and enswing that all reviewing

15



physicianshadcompletemedical records. Accordingly, while thereis aninherentconflictofinterest

present,thisCourtshall review the adminisirator’s decisionwith onlyamodicumlessdeferencethan

it otherwise would.

B.) Unwn’s FactualDetenuinations

Ms.LandryarguesthatUnumabusedits discretionin concludingthatherfibromyalgiadid

not preventher from working. Ms. Landry arguesthat Unum failed to properlyconsiderDr.

Mendez’sJuly19,2007report,in whichheconcludedherfibromyalgiapreventedherfromworking.

Shealsonotesthatseveralofherotherphysicianshavealsorecordedadiagnosisoffibromyalgia.

Finally, relying on this Court’s Hoffpauir t’. Aetna, 06-1939,2007 WL 4144937(W.D. La.

11/20/2007)decision,Ms. Landryargues thatUnum improperly basedits denial of benefits ona

failureto recognizethatfibromyalgiais adisease,or improperlyrequiredherto objectivelyprove

shehasflbromyalgia.

Theonlyevidencein therecordthatfibromyalgiaprecludesMs.LandryfromworkingisDr.

Mendez’sJuly 19,2007report. Inthatreport,Dr.Mendez reportedthatMs.Landrycould notwalk,

stand,orsitfor anyperiodof time, andthereforecouldnotperform severalofthematerialdutiesof

her job. Unum considered the July 2007 report, but did not find it credible becauseit was

inconsistent with the March 14, 2007report. Moreover,Dr. Mendez hadnot seenMs. Landiy

betweenthe timeofUnum’ sdecisionthat herbenefitswouldexpireonNovember2,2007andwhen

hesubmittedtheJuly2007AttendingPhysician’sStatement.Furthermore,Dr. Mendez’sJuly2007

statementwasunaccompanied bymedicalevidencethatMs.Landif sconditionhadchanged.Unum

concludedthat the “medical records do not describeabnormalities ofphysical examor deficits of

functional capacity sufficient to support the restrictions and limitations described.””

The SupremeCourt heldthat:

7’ UACL01185.
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Plan administrators,ofcourse,may not arbitrarilyrefuseto credita
claimant’s reliable evidence, including the opinions of a treating
physician. But, we hold, courts have no warrant to require
administrators automatically to accord special weight to the opinions
of a claimant’s physician; nor may courts impose on plan
administrators a discrete burden of explanation when they credit
reliable evidence that conflicts with a treating physician’s evaluation.

Black & DeckerDisabilityPlan v. Nor4 538 U.S. 822, 834(2003).

Unumneed notaccordspecial weight to anytreatingphysician’sopinion. Unumisalsonot

requiredto explainwhy it credited theconclusionsof its IMEs and reviewing physiciansoverDr.

Mendczin determining Ms. Landry’s physical conditionsdid not precludeher from working.

Furthermore,Ms. Landry’scontentionthatUnumfailed to considertheevidencesubmittedby her

othertreatmentprovidersis unavailing. The recordclearly demonstratesthatUnurn obtainedalt

recordsfrom Ms. Landry’s treating physicians, aswell astherecordsfrom SSA, in additionto

havingMs. Landryevaluatedby threein-housemedical doctors, andhavingherfile reviewed by

several specialists.

Moreover,Ms.Landry’s relianceon Hoffpauir is misplaced.Unumdidnotbaseits denial

ofbenefitsonafailureto recognizefibromyalgia asadisease,nordidUnumrequireMs.Landiyto

objectivelyproveshesuffers from fibromyalgia, asthis Courtfound impermissiblein Hoffpauir.

Hoffpauir, 2007WL 4144937,*6. Rather,UnumconcludedthatMa Landryfailed to demonstrate

thatherfibromyalgiapreventedherfrom performing herjob requirements.As this Courtnotedin

Hoffpauir, a planadministrator mayproperlyrequirean insuredto objectivelyprovesheis unable

to perform herjob,andthefailureto do soisaproperbasis for terminationordenial ofbenefits.
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CONCLUSION

Having considered the administrativerecord and the parties’ briefs, thisCourt finds that

Unum did not abuseits discretion; accordingly,

IT IS ORDERED that Unum’s Motion for JudgmentBasedon the AdministrativeRecord

[doe.221 isherebyGRANTED;

IT IS FURTHERORDEREDthat Unum’s denial ofbenefitsisherebyAFFIRMED.

LakeCharles,Louisiana, this ‘1. dayof (O~jçtsi4._Q. 2009.

MINALDI
UNiTED STATES DISTRICT JUDGE
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