
UNITED STATESDISTRICT COURT

WESTERNDISTRICT OF LOUISIANA

LAKE CHARLESDIVISION

WILTON AUGUSTINE,ET AL. : DOCKET NO. 2:08-cv-1102

VS. : JUDGETRIMBLE

EMPLOYERSMUTUAL CASUALTY : MAGISTRATE JUDGE KAY
CO.,ET AL.

MEMORANDUM RULING ISSUED
IN CONJUNCTIONWITH ORDERFORADDITIONAL BRIEFING

Before thecourt is plaintiffs’ Motion to Remand[Doc. 10] which is opposedby

defendant,EmployersMutual CasualtyCompany(EMC). Thecourt finds itself inclined

to denythemotion on groundsneitherbriefednorarguedby anyparty. Beforedoing so,

however,we would like to offer to thepartiesan opportunityto respond.

I.

BACKGROUND

A. StateCourtProceedings:

Plaintiffs, Wilton Augustine and ASA Family Enterprises,d/b/a Big A Pawn

Shop, brought suit in statecourt on September19, 2007, againstEmployersMutual

Casualty (EMC), an Iowa Corporation, as insurer for various propertieslocated in

CalcasieuParish,Louisiana,allegedto havebeendamagedby HurricaneRita. Plaintiffs

allege that one “and/or” the other is the owner of the propertiesbearing municipal

addresses:
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a. 108 RoddamStreet,Sulphur,Louisiana;
b. 817 EastPrienLakeRoad,Lake Charles,Louisiana;
c. 1638BroadStreet,LakeCharles,Louisiana;
d. 2102Highway 171 North, LakeCharles,Louisiana;
e. 2215BroadStreet,LakeCharles,Louisiana;and
f. 3218 Reidway,LakeCharles,Louisiana.

Doc. 1, Att. 1, ¶ 2. Plaintiffs claim thatEMC is indebtedto themfor failing to initiate

loss adjustmentof plaintiff’s propertydamageclaim within the time requiredby law, for

adjusting the claim “unreasonably low” giving plaintiffs no opportunity to conduct

neededrepairs,andsimilar adjustingandhurricanerelatedcomplaints.

Also namedas defendantsin the original petition are US Solid Wall , LLC, “a

Louisianalimited liability company” andDon Simon,d/b/aSimonConstruction,Simons

Building, and Newtech Building, Inc., “(collectively ‘SIMON’) a Louisiana sole

proprietor . . . .“ Doc. 1, Att. 1, ¶ 1. Allegations againstthesedefendants,US and

“Simon”, beginatparagraph12 andaresummarizedas follows:

a. Defendantsoperatedas abuilding contractorandpublic adjuster;
b. US contractedwith plaintiffs to purchase2215 BroadStreet “and the

rights to insuranceproceeds”to repair the structurethere,US owing
backto plaintiffs anyproceedsnotusedfor repair;2

c. Plaintiffs repossessed2215 Broad Streetas US andSimonsfailed to
honortheir agreement;

d. US andSimonsagreedto representplaintiffs as apublic adjusterfor a
contingencyfee, illegal underLouisianalaw.

1 Plaintiffs allegetheindividual defendant’snameto be “Don Simon.” In his answerthis defendantstates

his nameas “Don Simon.” Doc. 1, Att. 9, p. 10. Thecorrectnameis “Don Simons.” Doc. 15, Att. 14, p. 4
2 Both thecomplaint andthecontractat issuelist thepropertyat issueas“2215 BroadStreet.” Plaintiffs

statein their Motion to Remand,however,that this wasa typographicalerror andthesubject property is
actuallyfoundat 1638 BroadStreet. Doc. 10, p. 4.
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Doc. 1, Att. 1, ¶ ¶ 12-16. Plaintiffs seekremediesfrom thesedefendants(who are

hereafterrefenedto as “the US/Simonsdefendants”)in the form of damagesfor breach

of contracton the property andadeclarationthat the public adjustercontractis null and

void asagainstpublic policy.

EMC answeredtheoriginal petition on November27, 2007. Doc. 1, Att. 9, p. 3.

EMC addresseseachallegationof theplaintiff separately,admitting it issuedapolicy of

insurancebut claiming the policy itself to be best evidenceof its contents. US and

Simonsfiled aonepageansweron December4, 2007,denyingall allegations“for lack of

sufficient informationto justify abelief in the truth therein.” Doc. 1, Att. 9, p. 10. These

defendantsmadeno statementas to their citizenship.

Frominformationavailablein this recordit appearsthatminimal activity occuned

in the statecourtproceedingonceissueswerejoined other thanEMC seekingdiscovery

from plaintiffs.

B. Removal.

On July 30,2008,EMC filed aNotice of Removalwith this court. Doc. 1. The

Notice describesthe action as a civil one betweencitizens of different stateswhereby

plaintiffs seekrecoveryin excessof $75,000exclusiveof interestandcosts. Doc. 1, p. 2.

The Notice also allegesthat EMC was unawareuntil the July 1, 2008, depositionof

Simons that Simons and US were improperly joined so that their citizenship can be

disregardedfor purposesof diversity. The Notice allegesthatEMC wasunawareprior to

thedepositionthatthecontractat issueallegedin thepetition to bebetweenplaintiffs and
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the US/Simonsdefendantswas actually between“Augustine Properties,LLC,” not Mr.

Augustinepersonallyor ASA Family Enterprises,Inc.. The Notice furtherallegesthatit

was notuntil Mr. Simons’ depositionthatEMC learnedthatneitherSimonsnorUS had

contractedto actasapublic adjusterfor theseplaintiffs andit referencesthedepositionof

Wilton Augustine to establish that in fact all propertieswere owned by “Augustine

PropertiesLLC” andnot the namedplaintiffs.3

Alternatively EMC allegesthat it first learnedat the July 1, 2008,depositionof

SimonsthatSimonsandhis entitieswerenot Louisianacitizensasallegedin the original

complaint.

C. Motion to Remand.

On August 28, 2008, plaintiffs filed aMotion to Remand. Doc. 10. Plaintiffs

claim the Notice of Removalwas fatally defectivefor its failure to state certainfacts

plaintiffs maintain would establishacauseof action againstthe US/Simonsdefendants.

Plaintiffs also claim that removal was untimely pursuantto 28 U.S.C. § 1446(b)

mandatingnotice be filed within thirty days after receipt of defendantof the initial

pleading. Plaintiffs refute theclaim of EMC in its Notice of Removalthatthedeposition

of Simonswasan “other paper” from which EMC couldfirst ascertainthatthecaseis one

which is removable,the exceptionto the 30 day requirementof the applicablestatute.

~ Testimony of Wilton Augustine is referencedon several occasionsby defendantbut none of those
referencesindicatewhenthat depositionwastaken. EMC statesin its supplementalmemorandumatpage2
that thedepositionwastakenJuly 22, 2008,andplaintiff doesnot refutethat assertion;therefore,we accept
that asthedateof thetestimony. Doc. 30, p. 2.
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Finally plaintiffs suggestremandis in orderasEMC did nothaveconsentto removefrom

the US/Simonsdefendants.

Hearing on the Motion to Remandwas held December16, 2008. At hearing

plaintiffs suggestedargumentnot raisedin their original complaintor Motion to Remand;

accordingly,thehearingwasterminatedandplaintiffs wereallowed thirty daysto amend

their pleadings. Doc. 20. Despitebeing afforded a thirty day extensionof the original

deadline(Doc. 22), plaintiffs neveramended. Each party did, however,file additional

memorandaandasecondhearingwasheldMarch26,2009,at which time thematterwas

takenunderadvisement.

US/Simonshaveneitherjoined in nor opposedtheMotion to Remandandhave

filed nothing thatwould supportor controvert theposition of eitherplaintiffs or EMC in

this controversy.

II.
DISCUSSION

This court has beengrappling with the issuesraised in the Notice of Removal,

Motion to Remand,and six memorandathat have beensubmittedin support of or in

opposition thereto. The court would like to sharewith the parties its thoughts as the

ruling we believeappropriateis not supportedby anyargumentmadeor briefedby either

side. The courtwould like to offer theopportunityfor briefing to all partiesinvolved.

EMC filed its Notice of Removalby first observingcorrectly that “[t]here aretwo

ways to establishimproperjoinder: (1) actual fraud in the pleadingof jurisdictional

-5-



facts, or (2) the inability of the plaintiff to establisha causeof actionagainstthe non-

diverseparty in statecourt.” Guillory v. PPGIndustries,Inc., 434F.3d303,308 (
5

thCir.

2005). EMC thenproceedsto arguethe secondGuillory prong, thatplaintiffs areunable

to establisha causeof action againstthe US/Simonsdefendants. In order to avoid the

ramifications of theprovisionsof 28 U.S.C. § 1446(b)mandatingremoval“within thirty

daysafterreceiptby thedefendant.. . of acopyof the initial pleading,”EMC alsoargues

Notice that it was unawareof plaintiffs’ inability to establishthe causeof actionuntil it

deposeddefendantSimons on July 1, 2008. EMC arguesthis depositionis an “other

paper” that would invoke the secondparagraphof subparagraph(b) of the statute

allowingwhen “the casestatedby the initial pleadingis not removable”then“a noticeof

removalmay be filed within thirty days after receiptby the defendant. . . of [an] other

paperfrom which it may first be ascertainedthat thecaseis onewhich is or hasbecome

removable.. . .“ 28 U.S.C. § 1446(b)(emphasisadded).

Plaintiffs’ Motion to Remandarguesthatindeedtheyhavestatedacauseof action

against the US/Simons defendantsand that a deposition cannot constitute an “other

paper,” relying on S.W.S.Erectors,Inc. v. Infax, Inc. 33 F.3d489 (
5

th Cir. 1996). And

then begins a litany of sardonic rhetoric betweenthe two sides, plaintiffs arguing

vociferously they had indeed stateda claim againstUS/Simonsand in any event that

removalwas untimely andwith EMC decryingequallystridently thatno claim hasbeen

statedandremovalwastimely.
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Thrown into this mixture is EMC’s alternativeposition statedin its Notice that

removal was appropriatebecauseit learned for the first time at the July 1, 2008,

depositionof Mr. Simonsthat the US/Simonsdefendantswere actually citizensof Texas

andnotLouisianaaswasallegedin the original complaint. To this plaintiffs respondthat

EMC hadreasonto know beforeJuly 1, 2008,of US/Simons’citizenshipandtherefore

againremovalwasuntimely. Exceptfor the initial petition andoneshortmomentat the

hearingheld March 26, 2009, plaintiffs have not contestedthat diversity jurisdiction

exists4but theydo continueto claim thatremovalon diversityjurisdiction wasuntimely.

Having reviewedthedocumentspresented,it appearsto this court thatthe issueis

not whetherplaintiffs areableto establishaclaim againstthe US/Simonsdefendants,the

secondprong of Guillory and its predecessorand progeny. Rather the issue to be

consideredhere is whethertherehas beenactual fraud in the pleadingof jurisdictional

factsand,if so,whatthe consequenceof thatfraud in thepleadingwould be.

Plaintiffs misstatedthe citizenshipthe US/Simonsdefendantsin thebody of their

complaint andthis courthasbeengiven no justification whatsoeverfor thatmisstatement.

Plaintiffs obviously knewtheresidencyof theUS/Simonsdefendantsat the time of initial

~ At the March 26, 2009 hearing, plaintiffs temporarily abandonedthe concessionsmade in brief and
argumentat the first hearing, i.e. that diversity jurisdiction exists. At inceptionof the March hearing,
plaintiffs arguedthat completediversity did not exist, introducinga printout(not producedbeforehearing)
from the Louisiana Secretaryof State CommercialDivision CorporationsDatabase,which listed the
domicileaddressof US Solid Wall, LLC as 1638 BroadSt., LakeCharles,LA 70601. Plaintiffs abandoned
this position uponthecourt’s advisingof theFifth Circuit’s recentholding in Harvey v. GreyWolfDrilling,
542 F.3d 1077, 1079 (5th Cir. 2008), that the citizenshipof a limited liability companyfor diversity
purposesis determinedby themembershipof its parties. Don Simons,the solememberof US Solid Wall,
LLC (Doc. 1, Att. 7), hasneverresidedin Louisiana(Doc. 1, Att. 6).
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filing, bestevidencedby their serviceinstructionsfollowing the body of the complaint,

thatUS/Simonswouldbeserved“Via LouisianaLong Arm Statute.”

Additional evidence indicates that defendantSimons has been complicit in

plaintiffs’ obfuscation. First defendantsUS/Simons file a bare-bonesanswer to the

complaint andfail to correctthereinplaintiffs’ misstatementas to their citizenship. Next

defendants US/Simons refuse to cooperate with defendant EMC in scheduling

depositions. The record showsthat adepositionnoticewas issuedfor defendantsDon

SimonsandU.S. SolidWall to appearandgive testimonyat the office of their counselon

May 30, 2008,but counselfor thesedefendantsadvisedby correspondencedatedMay

29,2008, that thedefendantswould not appear. Doc. 15, Att. 14. In order to obtainthe

testimony of these defendants,EMC was compelled to file a Petition for Letters

Rogatory. Doc. 1,Att. l5,pp. 11-12.

Once EMC was finally able to compel the testimonyof Mr. Simons,EMC was

made privy to Mr. Simons’ understandingof why he was made a defendantin this

litigation in the first place. On July 1, 2008, Mr. Simons testified it was his

understandinghe was namedin this suit “[sb the lawsuitcouldbeheldin LakeCharles,

Louisiana. . . . If I was — if it was two partiesinvolved, thenit couldn’tbe movedout of

stateor to some higher court.” Doc. 30, Att. 1, p. 2. Although expressedin layman

terms, Mr. Simons obviouslyunderstoodthat his purposein this litigation was to keep

this matterout of “somehighercourt,” i.e. this court.
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Furtherevidenceof the complicity of the US/Simonsdefendantsis their failure to

take any actionwhatsoeverto extricatethemselvesfrom this litigation. In their effort to

convincethis court thatplaintiffs haveno viableclaim againstthe US/Simonsdefendants,

EMC raisedseveralseeminglyviabledefensesthat the US/Simonscould assertandbring

forward to seekdismissalfrom this proceeding,yet they do nothing. And their silence

throughoutthis remandprocesshasbeendeafening.

Although the “actual fraud in the pleading of jurisdictional facts” prong of

Guillory wassetforth in the Notice of Removal,neitherparty relied upon it or briefed it

to this court. Accordingly, thecourt will allow bothsides(andMr. Simonsas well if he

choosesto participate)to do so as this court is of the current belief that the factors set

forth abovewould tendto establishthat indeedtherehasbeen.

Plaintiffs, EMC, and the US/Simons defendantsare allowed until October 16,

2009,to submitonememorandumeachaddressingthe following issues:

(1) Whethertherehasbeenan “actual fraud in the pleadingof jurisdictional
facts” as is the court’spresent(but not final) conclusion;

(2) Upon what facts may a court rely to determinewhethertherehas been
“actualfraudin thepleadingof jurisdictional facts”;

(3) Whatare the ramificationsof a determinationthat therehasbeen“actual
fraud in the pleading of jurisdictional facts”? Discussionof this issue
should include a discussionof whethera finding of “actual fraud in the
pleadingof jurisdictional facts” thenobviatestheneedfor aconsideration
of whetherplaintiffs havestatedajudiciableclaim againstthe US/Simons
defendants;

(4) Whether the consent of the US/Simons defendantsis necessaryfor
removal;

(5) What is the historical and legal basis for requirementfor consentof all
defendantsto removal;
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(6) What bearing,if any, would the apparentcomplicity of the US/Simons
defendantshave on any issuepresentlyunder consideration,particularly
theextentto which their consentwouldbenecessaryfor properremoval.

The memorandaaddressingwhether plaintiffs have asserteda judiciable claim

againstthe US/Simonsdefendantshaveprovedvery difficult to unravel, various points

andargumentsbeingthrown in thegeneraldirection of this court in fits andstarts. This

issue may continueto be relevant, however,should we determinethat consentof the

US/Simonsdefendantsis necessaryunderthesecircumstances.

Restated,the recoverysoughtfrom the US/Simonsdefendantsis adeclarationthat

the alleged public adjustercontract is null and void and for damagesrelated to

defendants’contractwith plaintiffs or some other entity over the property sold. If any

party wishes to restate— succinctly and without vitriol — their position on whether

plaintiffs are ableto establishacauseof action for this relief, they arewelcometo do so

in thememorandumaddressingthe issuessetforth above.

Counselare cautionedto refrain from use of condescendinglanguagein their

memorandaas thecourt finds this to beparticularlyunhelpful.

The courtwill entertainoral argumenton October29,2009,at 1:30 p.m.

THUS DONE AND SIGNED in chambersin Lake Charles,Louisiana, this
29

th

dayof September,2009.

_

UNUIT.D STATESMAGISTR 1£ JUDGE
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