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W. R, GRACE & CO.-CONN. MAGISTRATE JUDGEKAY
Defendant

MEMORANDUM RULING

Presentlybeforethe court is a Motion for SummaryJudgment[doe. 10] filed by the

defendant,W.R.Grace(“Grace”). Thedefendant,SamuelL. I3aynes(“Baynes”)filed anopposition

[doe. 13]. Gracefiled areply [doe. 15].

Inthissuit,BaynesassertsclaimsagainstW. R. GraceunderTitle VII oftheCivil RightsAct

of 1964,42 U.S.C.A. §2000etseq.Hemaintainshe wasterminatedon thebasisofhis raceandin

retaliationfor havingengagedin activity protectedby Section704(a)ofTitle VII (112and¶11ofthe

Petition). Baynesallegesthatterminationon thebasisof his race,wasviolativeofthe Civil Rights

Act of 1866asamended,42 U.S.C. §1981.(1111 ofthePetition). Gracemaintainsthat no genuine

issuesof materialfactexistandthat it is entitled to judgmentasa matterof law dismissingall of

Baynes’claims.

FACTS

Graceoperatesaproductionfacility in theLakeCharlesareawhereit producescatalystfor

petrochemicalplantsamongotherproducts.In 2006approximately300 employeesworkedat the

facility. Theindividualin chargeoftheLakeCharlesoperationwas,andstill is, OperationsDirector

David Rentrop.(Exb. 2, Rentropdepo.,p. 7, L. 18-20). Rentropwasandis responsiblefor the
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overall operationoftheLakeCharlesfacility including its costperformanceandits laborrelations

environment,overall production and environmentalhealth and safety, and engineeringand

productionquality. (Exb. 3, Vincentdepo.,p. 105, L. 7-9; Exb. 2, Rentropdepo.,p. 8, L. 1-8).

In early2006 Gracewasinterviewing candidatesfor thejob of WesternRegionalHuman

ResourceManager.Theindividualhiredwouldhavehumanresourceresponsibilitiesthroughouta

multi-stateregionin which Graceoperatedapproximately11 separateplants,the largestof which

was/istheLakeCharlesplant. Theindividual to behiredwould be stationedin LakeCharlesand

travelto theotherlocationsona“need”basis.Hewouldbea“direct report”to TroyVincent,Human

ResourceManager,Americas,who wasstationedin Columbia,Maryland.(Exb. 4, Johnsondepo.,

p. 12, L. 2-12). The individual hiredwould beexpectedto work with theplant managerson the

numerousH.R. mattersthat occurredfrequentlywhich impactedon plant operation.

TheWesternRegionalHumanResourceManagerpositionbecameavailablewhentheLake

CharlesH.R. ManagerCalvin Jaetzoldannouncedhis retirement.(Exb. 2, p. 11, L. 12-24).Grace

originally offeredthejobto anAfrican-Americanmanwho declinedtheoffer. (Exb.2, p. 10, L. 23-

25;Exb.4, Johnsondepo.,p. 37,L. 17-21).InterviewscontinuedandeventuallyOperationsDirector

RentropinterviewedBaynesandrecommendedhim for theposition.(Exb. 2, p. 9, L. 2 1-25, p. 11,

L. 9-11). Baynesthenflew to Columbia,Marylandwherehe interviewedwith BernardineJohnson,

whowasthenemployedin thepositionof Vice Presidentof HumanResources.Ms. Johnson,an

African-American, recommendedagainsthiring Baynes. She did not consider Baynesto be

“authentic.”(Exb. 4, p. 15, L. 7-16).

Bayneswastheninterviewedby Mr. Mike Piergrossi,who wasTroy Vincent’sboss,andby

Troy Vincent.PiergrossiandVincentdecidedto offer thejob to Baynesandhe accepted.(Exb. 3,
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p. 16, L. 1-13).Bayneshadanextensivebackgroundinmanufacturingwhich impressedVincentand

ledVincentto concludethatBayneshadtheexperienceandthecapabilityto performthejob well.

(Exb. 3, p. 16, L. 1-5).Thejob paid $100,000per year.

Baynesreportedto work attheLakeCharlesfacility in February2006. During thefirst six

weeksofhis employmenthehadthebenefitof workingwith his predecessor,Calvin Jaetzold.He

was also providedan assistant,Ms. Chris Dutridge.(Exb. 1, p. 147, L. 17-25,p. 148, L. 1-6).

Within the first severalmonths of employmentwith Grace, Baynesbrought certain

complaintsthathe believedto beviolationsof Title VII to theattentionof VincentandJohnson.

(Exb. 1, p.73).BaynestestifiedthathisinteractionswithVincentduringthetermofhisemployment

by Gracewere extremelylimited, muchto the frustrationof Baynes.

Graceassertsthat,in April 2006Troy Vincentbecameawareofacommunicationproblem

betweenBaynesandthe managementstaffof the LakeCharlesplant. By this time (April 2006)

Vincent allegedly becameaware that Baynesdemonstrateda propensityto act without first

consulting/counselingwith thevarious managementpersonnelwhoseareaof responsibilitywas

affectedby Baynes’actionsanddecisions.

One of the initial communicationproblemsof which Vincent allegedlybecameaware

involved difficulties betweenthe Lake Charlesmanagementand Baynesover the way Baynes

handleda complaint from an employeeabout a pornographicpicture discoveredon a personal

computerin theplantlab. Baynesreceivedthecomplaintin April 2006andpromptly notified the

IT (InformationTechnology)DepartmentManagerBenGarberandan investigationwaslaunched.

(Exb. 5, Garber depo., p. 14, L. 1-21). Garber’screw examinedthe computeron which a

pornographicpicturewasdiscoveredandexaminedtheother29computerslocatedin the lab.(Exb.
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5, p. 31, L. 16-25).

Garberlearnedthatthephotographwastheonlypornographicmaterialpresentwithin thelab

computers.Theidentityoftheemployeewhohadreceivedthepornographyfrom anoutsidesource

wasdiscoveredandtheemployeewasdisciplined.(Exb. 3, p. 35, L. 8-12). To protectagainstplant

computersharboringpornographicmaterials,Garberimplementedasystemwhichcausedmaterial

receivedinto aplantcomputerfrom a sourceoutsidetheplantto be “dropped”from thecomputer

immediatelyafterit wasopened,reviewed,andclosed.(Exb. 5,p. 19, L. 1-12).Garbertestifiedthat

therewas no way to block suchmaterial from being sent to a computerbut the systemthat he

installedwouldkeepany pornogrphicmaterialfrom beingstoredin thecomputer.(Exb. 5, p. 18, L.

14-17).

Baynesspoketo theworkforceat safetymeetingsandwarnedagainstpornographybeing

introducedinto computers.(Exb. 1, p. 47, L. 10-21). Garber consideredthe cheekof all lab

computersfor pornography,the disciplineof the employeewho receivedthe pornographyand

implementationof the plant wide systemthat causedsuchmaterial to be “dropped” from the

computer(s)immediatelyafterit wasreceived,opened,thenclosedto beasufficientremedyofthe

single complaint.

Mr. BayneswantedtheIT Departmentto do more.(Exb. 5, p. 32, L. 1-6; Exb. 1, p. 45, L.

10-25).Bayneswantedall 210 plant computersto be checkedto determineif similar materials

existedin any othercomputers.(Exb. 5, p. 18, L. 18-25). Whenthe IT Departmentpersonnel

suggestedto BaynesthatOperationsManagerRentropbeadvisedofthedisagreementBaynesreplied

that he (Baynes)did notreportto Rentropand therewasno needfor Rentropto beadvisedofthe

situation. (Exb. 5, p. 32, L. 15-25; Exb. 2, p. 18-19). IT DepartmentemployeeChris Owens
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disagreedwith Bayneson this point andinformedRentropabouttheproblem.Owensalso told

RentropaboutBaynesstatementto IT DepartmentemployeesconcerningBaynesnotreportingto

RentropandRentropnotneedingto know aboutthesituation.(Exb.2, p. 19, L. 18-22).

Within a few daysof the complaintof pornographybeingreceivedand investigated, a

meetingwasattendedby Baynes,Rentrop,andIT DepartmentManagerGarber.Baynesmaintains

he urgedRentropto haveall computerscheckedbut Rentropneverrespondedto Baynes.(Exb. 3,

p. 45,L. 16-25,p. 46,L. 1-16).RentropandGarbertestifiedthatwhenGather,Rentrop,andBaynes

met,Baynesseemedto agreewith Garberthatthe“fix” by theIT Departmentwassufficient. (Exb.

2, p. 20, L. 22-25,p. 21, L. 1-5; Exb. 5, p. 20, L. 24-25,p. 21, L. 1-25,p. 22, 1-3).

RentropwasupsetaboutBaynestellingemployeesthathe(Baynes)did not reportto Rentrop

and neednot include Rentrop“in the loop” in regardto the existenceof the complaint and

investigationofpornographyin the workplace.(Exb. 2, p. 23, L. 10-16,p. 27, L. 3-6).This was

particularlyupsettingto Rentropbecauseanotheremployee,Ms. Chris Dutridge(Baynes’assistant)

reportedto Rentropthat

Baynesmadeasimilar remarkto accountspayableemployeeswhenaclerkwasbeinghiredin the

accountspayabledepartment.(Exb. 2, p. 23,L. 17-21,p. 24, L. 1-15).

Rentropwasallegedlytroubledbythereportshereceivedfrom ChrisOwens(IT Department

employee)and Chris Dutridge (Baynes’ assistant)that Bayneswas telling employeesthat he

(Baynes)didnot haveto informRentropof suchsituations(thepornographyincident,thehiringof

an accountspayableclerk). Rentropdiscussedthematterwith Baynes.Rentropthenalsoreported

Baynes’commentsto Vincent.(Exb.3, p. 31,L. 14-17).ThedateonwhichRentropspoketo Baynes

aboutmakingsuchremarkswasonorabout April 20,2006.(seeExb. 2 to Vincent’sdepo,Exb. 3,
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theterminationletterstatingthat RentropandBaynesmet on April 20, 2006).

Graceassertsthat becauseVincenthadreceivedcomplaintsaboutBaynesevenbeforehe

receivedthecomplaintfrom Rentrop,Vincentdecidedto travel to LakeCharleson April 27, 2006

and meet with Baynes to discussthe communicationdifficulty which surfacedduring the

investigation into pornography(Exb. 3, p. 31, L. 4-17) as well asthe otherproblems.Vincent

explainedthat anotherproblemwascausedby Baynes’writtencommunicationto Grace’sCEO

concerningtheavailabilityofrawmaterial.Theproblemwith thewrittencommunicationinvolved

BaynesnotinformingVincentabouthis correspondenceto theCEO.WhentheCEOaskedVincent

questionsaboutthecorrespondenceVincentwasnot familiarwith thesubject.(Exb. 3, p. 30, L. 1-

21, p. 31, L. 1-4). Additionally Vincenthad receivedothercomplaintsaboutBayneswhich he

intendedto discusswith Baynes.(Exb. 3, p. 40-41).

DuringtheApril 27, meetingBayneswasadvisedby Vincentthathewasnotsatisfiedwith

Baynesperformanceandthat improvementwasnecessaryif Baynesintendedto remain in the

position.(Exb. 3, p. 43,L. 11-20). Baynesdeniesthatanysuchwarningwasgiven.(Exb. 1, p. 172).

Vincentimplementedaperformanceimprovementprogramwhichconsistedofscheduledtelephone

communication(Exb. 3, p. 46, L. 10-13) betweenVincent and Baynesduring which Baynes

performancewould be discussed,critiquedand counselingwould be providedif needed.(Exb. 4,

Johnsondepo.,p. 24, L. 14-15;Exb. 3, p. 114, L. 16-21). Baynesdeniesthathewaseverplacedin

suchaprogram.(Exb. 1, p. 178-179).Theprogramwasscheduledto run60 daysbut this wasan

informal time periodandVincentchosenot to bring theprogramto aconclusionattheend of60

days.Ratherheextendedthesixty daysandcontinuedto counselwith Baynes.Vincenthopedfor

improvementandthat Bayneswould remainemployed.(Exb. 3, p. 92, L. 4-21).
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Baynesassertsthat, prior to theAugust2006meeting,he hadneverreceiveda call from

Vincentinwhichhewasinformedthathisjob performancewaspoororthathisjobwasin jeopardy.

((Exb. 1, pp. 26-28, 77, 83, 178-179). Baynesassertsthat he wasnevertold that he wason a

“performanceimprovementplan,” nordid he scheduleor haveregularphonecallswith Vincent.

(Exb. 1, pp. 178-179). Baynestestified that he never receivedany documentevidencingany

performanceissues.(Exb. 1, p.59). DespiteVincent’sassurancethathe wouldmeetwith Baynes

to discussgoalsandobjectivesfor his position,thatmeetingneveroccurred. (Exb. 1, p.26-27).

Baynesassertsthat VincentneverdocumentedBaynes’performancedeficiencies. (Exb. 3, p.69).

GraceallegesthatBaynes’performanceproblemscontinuedandonAugust9, 2006Vincent

traveledto LakeCharles,met with Baynes,andinformedhim thathisemploymentwasterminated.

(Exb. 3, p. 109, L. 16-20). Baynestestifiedthat he neverreceiveda copyof theAugust9, 2006

terminationletter listing thereasonsfor termination. (Exb. 1, p.130).

Priorto his August9, 2006terminationmeetingwith Baynes,Vincentpreparednoteson the

incidentsand circumstanceshe would identify to Baynesas the mistakes,misjudgments,and

miscommunicationsBaynesmadewhich ledto his termination.(Exb.3, p. 110,L. 3-8).Thesenotes,

whichVincentusedduringthemeeting,areExhibit 1 to Vincent’sdeposition,Exb. 3. Vincentgave

detailedtestimonyaboutwhat he saidto Baynesin regardto eachitem listed in his notes.These

notesitemizedBaynes’ recurringperformanceproblemsandmistakes.ThefactthatBaynesoffered

an excusefor eachoccurrencecausedthemeetingto be lengthy(Exb. 3, p. 110, L. 12-17).

Most of the incidents listed in Vincent’s notesoccurredshortlybefore or during thejob

improvementperformanceprogramwhich beganon April 27, 2006. Amongthe items listed and

testifiedto by VincentwerethedisagreementBayneshadwith theGraceIT Departmentpersonnel
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over the investigationinto thepornographyincident,a writtencommunicationto theGraceCEO

aboutwhichBaynesshouldhavenotifiedVincentbeforesendingthecommunicationandanincident

involving Baynesnotcommunicatingwith OperationsDirectorRentroponmattersaboutwhichhe

(Rentrop) should have been advised. BernardineJohnsondescribedBaynes’ responseto the

counselingsheprovidedto Bayneson his lackof communicationwith Rentropasnon-receptive,

Exb. 4, p. 19, L. 11-21,p. 20, p. 21,L. 1-3, p. 24, L. 3-16). “He (Baynes)reiteratedthathe didn’t

reportto David andthathedid not feelobligatedorobligedto informDavidof everythingthatwas

going on, andhewas- - did not acceptmy - - did not readily acceptmy feedback,”(Exb. 4, p. 24,

L. 5-9).ProblemsaddressedincludedBaynesterminatingan employeewho shouldnothavebeen

terminatedwhichresultedin theemployeebeingreinstated(Exb. 3, p. 52-53,L. 4-16;alsoseeExb.

1 to Exb. I letter of terminationto employeeDelphin and Exb. 2 to Exb. 1, letter to Delphin

retractingtermination),theterminationofanemployeein Houstonwithoutinforming themanager

of the termination(Exb. 3, p. 57, L. 1-21,p. 58, L. 1-8), Baynesmissingan importantplanning

meeting(p. 71-72), Baynesconductingjob interviews in Houstonand askingjob candidates

inappropriatequestionsaboutdrugissuesandcreditratings(Exb. 3, p. 77, L. 12-21,p. 78, L. 1-21,

p. 79, L. 1-21), Baynes’mannerof questioningmanagementpersonnelaboutovertimepaymentsto

certaingroupsof employees(p. 80- 83), Baynesremovingjob qualificationcriteriafrom a job

descriptioncausingunqualifiedindividualsto beinterviewedandconsideredforjobs(Exb.3, p. 85,

L. 8-21,p. 86, L. 1-9, p. 88, L. 1-10),Baynesaddressinga femaleemployeeas“Momma” (Exb. 3,

p. 86, L. 14-21)(admittedby Baynes,Exb. 1, p. 181, L. 15-18).’

Thereareothermistakesanderrorsin judgmentlisted on Exb. 1 to Vincent’s

depositionwhich werecoveredin theAugust9 meeting(seeExb. 3, p. 89, L. 14, 21, p. 90,p. 91,
p.98,L. 16-21,p. 99, L. 1-8, p. 99, L. 12-21,p. 100, L. 1-15,p. 101, L. 8-12,p. 102, L. 1-21,p.

8



Graceassertsthat the decisionto terminatewasnot basedon any one of thesemany

occurrences;ratherit wastheresultoftherecurrenceofsuchincidentsandthelackofimprovement.

(Exb. 3, p. 70,p. 71, L. 1-5).Vincentexplainedthathe expectedamuchbetterperformancefrom

someonewith suchalonghistoryofemploymentin manufacturingfacilities, “.. . thereasonIhired

him wasbecauseofhisgreatexperience.. .“ (Exb. 3, p. 112, L. 17-18).Whenit becameobvious

therewould be no improvement,andthat problemsofthesamenaturewererecurring,he decided

to terminateBaynes. Vincenttestified that the decisionto terminateBayneswas basedon the

ongoing recurringcommunicationproblem and the exerciseof bad judgment. The recurring

communicationproblemswerebothverbalandwritten. In factearlyinhis employmentBernardine

JohnsoninformedBaynesthathise-mailsandmemoshadto improve.JohnsontestifiedthatBaynes

hadbasicsentencestructure,grammar,andspellingproblems.(Exb.4, p. 27,L. 1-20).In thisregard

Baynes’threepageletterto theEEOCdatedMarch 18,2008(Exb. 1 to Rentrop’sdeposition,Exb.

2) providesan exampleof Baynes’poor writing. WhenVincentaskedJohnsonheropinion on

terminatingBaynesshe . . supportedthetermination.”(Exb. 4, p. 25, L. 6-13).

VincenttestifiedthatBaynes’ racehadnothingto do with thedecisionto terminate.(Exb.

3, p. 124, L. 4-16).Vincent testifiedthat Baynes’ differenceof opinionas to the extentof the

investigationinto thepornographycomplaint,Baynesquestionsto Vincent aboutthehiring of a

Caucasianpermanentemployeeto replacean African-Americantemporaryemployeeand the

incident involving the complaintabouta convenientparkingplace beingprovidedto pregnant

employeesdid not factorinto Vincent’sdecisionto terminateBaynes.(Exb. 3, p. 126-128).

103, L. 1-21,p. 104, p, 105, p. 107, L. 12-20).
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SUMMARY JUDGMENT STANDARD

A court should granta motion for summaryjudgmentwhenthepleadings,including the

opposingparty’s affidavits, “showthatthereis no genuineissueasto anymaterialfactandthat the

movantis entitled tojudgmentasamatterof law.” Fed.R. Civ. P. 56(c); seealso CelotexCorp.

v. Catrett, 477 U.S. 317, 323-24(1986). Thepartymoving for summaryjudgmentis initially

responsiblefor demonstratingthereasonsjustifyingthemotionfor summaryjudgmentby identifying

portionsofpleadingsanddiscoverythat showthelackof agenuineissueofmaterial factfor trial.

Tubacex,inc. v. M/VRisan,45 F.3d951, 954 (5th Cir. 1995). The courtmustdenythemoving

party’s motionfor summaryjudgmentif themovantfails to meetthis burden. Id.

If themovantsatisfiesthis burden,however,thenonmovingpartymust“designatespecific

facts showingthat thereis a genuineissuefor trial.” Id. (quotingCelotex,477 U.S. at 323). In

evaluatingmotionsfor summaryjudgment,thecourtmustview all factsin thelight mostfavorable

to thenonmovingparty. MatsushitaElec. Indus. Co. v. ZenithRadio Corp., 475 U.S. 574, 587

(1986).Thereisnogenuineissuefortrial, andthusagrantofsunmiaryjudgmentis warranted,when

therecordasawhole “couldnot leadarationalfinderoffactto find for thenon-movingparty.. .

Id.

LAW AND ANALYSIS

Bayneshasclaimeddiscriminationbasedupon race and retaliation. UnderTitle VII, a

plaintiffmayprovediscriminationorretaliationeitherby directorcircumstantialevidence.McCoy

v. City ofshreveport,492F.3d551, 556(5thCir. 2007).Whereaplaintiff producesdirectevidence

of discrimination,he is “entitled to bypassthe McDonnellDouglasburden-shiftingframework

commonlyappliedin discriminationcasesandproceeddirectlyto thequestionofliability.” Moore
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v. US. Dep’t ofAgric., 55 F.3d 991, 995 (5th Cir. 1995). “In such ‘direct evidence’eases,‘the

burdenofproofshiftsto theemployerto establishby apreponderanceoftheevidencethatthesame

decisionwouldhavebeenmaderegardlessoftheforbiddenfactor.” Stonev. ParishofEastBaton

Rouge, 2009WL 2169122,2 (5th1 Cir. 2009); Fierros v. Tex. Dep’t ofHealth, 274 F.3d 187, 192

(5th Cir. 2001)(quotingBrownv. E. Miss. Elec. PowerAss’n, 989 F.2d858, 861 (5th Cir.1993)).

A casebuilt on circumstantialevidence,like this one, is analyzedpursuantto theburden-

shifting frameworksetforth in McDonnellDouglasCorp. v. Green,411 U.S. 792, 802, 93 S.Ct.

1817, 36 L.Ed,2d668 (1973).McCoy, 492 F.3d at 556. Thus, in orderto maintainan actionfor

discrimination,theplaintiffmustmakeaprimafacieshowingthat: (1)heis amemberofaprotected

class;(2) he wasqualifiedfor thejob heheld; (3) he wasdischarged;and(4) he was replacedby

someonewhowasnot in theprotectedclass.In orderto maintainanactionfor retaliation,aplaintiff

mustmakeaprimafacieshowingthat: (1) he participatedin an activity protectedby Title VII, (2)

his employertookanadverseemploymentactionagainsthim2, and (3)acausallink existsbetween

theprotectedactivity andtheadverseemploymentaction.Banksv. E. BatonRougeParishSch.Bd.,

2 Burlington Northern& SantaFe RailwayCo. v. White,548 U .S. 53 (2006),the

SupremeCourt changedthedefinition of“adverseemploymentaction” for Title VII retaliation
cases.In placeofthe “ultimateemploymentdecision”standard,theCourt now only requiresa
plaintiff to showthat“a reasonableemployeewould havefoundthechallengedactionmaterially
adverse,which in this contextmeansit well might havedissuadedareasonableworkerfrom
makingor supportingachargeofdiscrimination.”126 S.Ct.at 2415(internalquotations
omitted). Seealso Donaldsonv. CDB Inc, 2009WL 1916466,12 ( 5th Cir. 2009).
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320 F.3d570, 575 (5thCir. 2003). If theplaintiff is ableto establishaprimefacie ease,theburden

shifts to theemployertoproducealegitimate,non-discriminatoryreasonfortheemploymentaction.

Geev. Principi, 289F.3d342, 345 (5thCir. 2002).If theemployermeetsthis burdenofproduction,

the plaintiff must thenprove that the employer’sproffered reasonis a pretext for an actual,

retaliatory,purpose.McCoy,492 F.3dat 557.

While Baynes’depositiontestimonyprovidesaccountsof certaineventswhich differ from

theaccountstenderedbythedefendant’switnesses,thequestionbecomeswhetherthesedifferences

creatematerialissuesof factwhichprohibit summaryjudgment.Forthereasonsstatedbelow, the

court finds that thesedifferencedo not creatematerial issuesof fact which prohibit summary

judgment.

Thenewstandardannouncedby BurlingtonNortherncannotsaveBaynes’retaliationorrace

discriminationclaim, which are fatally flawed on other, independentgrounds.First, Bayneshas

introducedno competentsummaryjudgmentevidenceofdiscriminationbaseduponrace.Hedirects

the court to no testimonywhich supportsthis allegation. Second,manyof the actionsBaynes

complainsofcannotberetaliatorybecausetheyarenotbaseduponhisparticipationin anyprotected

activity. Baynesassertsthat whenhe urgedBen Garberto check all theplant computersfor

pornographybecauseif pornographybecameprolific on theplant computers,this would createa

hostilework environmentin violation of Title VII (Exb. 3, p. 123, L. 3-15),he wasengagedin

protectedactivity. Baynescontendsthat becauseVincent cited Baynes’handlingof the “porn

incident” during the terminationmeeting,it follows that his termination,at leastin part,was in

retaliationfor the“protectedactivity” of urging Garberto checkthecomputers.Thedisagreement

with Garberover checking theplant computersis not protectedactivity underTitle VII, and
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thereforecannotserveasgroundsfor aTitle VII retaliationaction.

Baynesalsoarguesthathis terminationwasin retaliationforhis insistenceon investigating

acomplaintfrom amaleemployeeaboutpreferentialparkinggivento pregnantwomen. Rentrop

told Baynesnotto pursuethecomplaintasthe employeewasnot serious. Baynesdid not dropthe

matter,but soughtan opinionfrom corporatecounsel.Baynestold Rentropthathe would notdrop

thematter.Approximatelythirty minutesafterthisexchange,Baynesreceivedatelephonecall from

Vincentsayingthathewould be in LakeCharlesin afewdaysandtheywoulddiscussthematter.

ThreedayslatertheymetandBayneswasterminated.BaynesallegesthatVincentcitedthisincident

in supportof termination.Vincentdeniesthis.

Baynesclaimsthat thecomplaintfrom the maleemployeewasaTitle VII mattersinceit

raisedthe issueof sexdiscrimination. Baynesassertsthat whenhe refusedto dropthematteras

instructedby Rentrop,he wasengagedin protectedactivity. Although the court wasunableto

locateanycasesin which apartyallegedlydiscriminatedby givingpregnantwomenprivileges,an

analogycan be drawnto Ca4[ornia Federal Say, and Loan Ass’n t’. Guerra, 479 U.S. 272

(U.S.Cal.,1987),a casewhich discussedthe PregnancyDiscriminationAct. The United States

SupremeCourt held in that casethat the PregnancyDiscriminationAct, which provides that

discriminationon thebasisof pregnancyis sexdiscriminationunderTitle VII, doesnot prohibit

employmentpracticesthatfavorpregnantwomen.(Emphasisadded).Civil RightsAct of 1964, § §

701 etseq.,701(k),asamended,42 U.S.C.A.§~2000eetseq.,2000e(k). ThefactthatBayneswas

investigatingchargesof allegeddiscriminationbecausepregnantemployeeswere given closer

parkingspacesis notprotectedactivity underTitle VII, thereforecannotserveasgroundsforaTitle

VII retaliationaction.

13



Baynesalsoassertsthathis questioningthereplacementofatemporaryAfrican-American

workerwith a permanentCaucasianworkerwasprotectedactivity for which hewasterminated.

Baynesassertsthathe questionedVincent,butneverreceivedananswer.Vincenttestifiedthathe

explainedto BaynesthatwhentheLakeCharlesplantreceivedauthorizationto maketheposition

permanent,the job waspostedinternally,in keepingwith pastpractices. (Exb. 3, pp. 115-117).

Vincenttestifiedthat this conversationhadnothingto do with the termination. (Exb. 3, p. 126).

AlthoughBaynesassertsthatVincentneverrespondedto his question,thereis evidencethatBaynes

knewof this practicebecauseheusedthis samepracticeto fill vacanciesin Colorado.(Exb. 1, p.

177).

Baynescomplainsthat he wasthe only HumanResourcesManagerthat wasrequiredto

preparereportsfor theManagerof Operations,David Rentrop.(1J6 Complaint). In his testimony

Baynesdid notclarifywhetherhe wasallegingthat this requirementconstitutedracediscrimination

orretaliation. (Exb. 1, p. 98, L. 1-2).Baynestestifiedthathecomplainedaboutthis requirementto

Vincent. Vincentadvisedhim that this wasagoodway for Rentropto stayapprisedof whatwas

happeningin the HumanResourcesDepartment. (Exb. 1, p. 95). Baynesalso testified thathis

predecessor,Calvin Jaetzold,alsoprovidedsimilar reportsto Rentrop.(Exb. 1, p. 168). This is not

evidenceof race-baseddiscriminationnorretaliation.

BaynesallegesthatRentropterminatedAfrican-Americanemployeeson thebasisof their

race, and refused to place African-American employeesinto positions with promotional

opportunities.(~7Complaint;Exb. 1, p. 101).Baynesprovided“Veronica”asan example. Baynes

approachedRentropand askedif Veronicacould be offered anotherposition rather than be

terminatedandRentropagreed.HeofferedVeronicaanotherposition,which shedeclined.(Exb.
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1, p. 102-103). This exampleprovidesno competentsummaryjudgmentevidencethatRentrop

terminatedanyonebecauseof race.(Exb. 1, p. 106).

It is clearfromtheevidencethatBayneshasnotpresentedaprimafacie caseof retaliation.

He did not establishthat he wasengagedin any activities protectedby Title VII. Accordingly,

summaryjudgmentwill begratedon thisclaim.

In consideringdischargebasedupon race,Baynes hasestablishedthat he is African-

American,hewasinitially consideredqualifiedforthejob, hewasterminated,andaCaucasianwas

hiredashis replacement,establishinga primafacie caseof racediscrimination. Gracehasalso

establisheda legitimate,non-discriminatoryreasonfor the employmentaction. Baynesdid not

disputethathe inappropriatelyquestionedjob applicantsaboutdruguseandcredit history, thathe

referredto anotheremployeeas“momma,”thathe wasresponsiblefor thewrongful terminationof

an employeenamedDelphinandthat he had communicationproblemswith Rentrop. Baynesdid

notdenythatanyoftheeventsoccurred,hemerelyofferedjustificationsfor his actions.Theburden

thenshiftsbackto Baynesto establishpretext. Baynesarguesthat the lackofdocumentationofthe

performanceimprovementplan is evidenceof pretext,yet Baynesintroducedno evidenceof a

corporatepolicy thatrequiredprogressivedisciplineleadingto termination. Bugosy. RicohCorp.,

2008 WL 3876548,5 (5th Cir. 2008).

Ordinarily, theplaintiff would havetheopportunityto discreditthe defendant’sproffered

explanationsfor its decisionto terminatetheplaintiff Theplaintiffs avermentthatthedefendant

discriminatedagainsthim on thebasisofhisrace,however,hasno supportin therecord.Moreover,

federal courts “do not sit as a super-personneldepartmentthat reexaminesan entity’s business
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decisions.”Chapmany. Al Transp.et at, 229 F.3d 1012, 1030(11th Cir.2000)(quotingElrod y.

Sears.Roebuck& Co., 939 F.2d 1466, 1470 (11th Cir.l991)). It is not appropriatefor eitherthe

plaintiff or thiscourt to “recastanemployer’sprofferednon-discriminatoryreasonsorsubstitutehis

businessjudgmentfor that oftheemployer.”Chapman,229F,3dat 1030.An “employermay fire

an employeefor agoodreason,abadreason,areasonbasedon erroneousfacts,or forno reasonat

all, aslongasits actionis not for adiscriminatoryreason.”Dickinsony. Springhill Hospitals,Inc.,

397F.Supp.2d1337,1346(S.D.Ala.,2005)citing Nix y. WLCYRadio/RahallCommunications,738

F.2d 1181, 1187 (11th Cir. 1984). Baynesofferedno competentsummaryjudgmentevidenceof

pretextsufficientto defeatsummaryjudgmenton this issue.

Thereisno materialissueoffactthatprecludessummaryjudgment. Accordingly,summary

judgmentwill be granted.

LakeCharles,Louisiana,this ________ day ofAugust,2009.

t.

MINALDI

UNITED STATESDISTRICT COURT
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