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CALCASIEU PARISH,LOUISIANA;
BRENT CLOUD AND MIKE
AYMOND, CALCASIEU PARISH
SHERIFF’SDEPUTIES;AND ST.
PAUL FIRE AND MARINE
INSURANCECOMPANY

MEMORANDUM ORDER

BeforetheCourtis aMotion for SummaryJudgment,[doc. 25], fliedonbehalfofdefendant

SheriffAnthonyMancuso.Theplaintiff, ReverendLawrenceMiller, filed anOpposition[doc.31].

SheriffMancusofiled a Reply [doe.32].

SheriffMancusoseekssummaryjudgmentonclaimsthathe failedto properlytrainand/or

supervisedeputiesBrentCloud and Mike Aymond. in supportof his motion, Sheriff Mancuso

attachesan affidavit in which he stateshe hasnot issuedanyverbalor written ordersdirecting

anyoneat the CalcasieuParishSheriffsDepartmentto arrestwithoutprobablecause,engagein

racially motivatedacts,makewarrantlesssearches,oruseexcessiveforce.’ SheriffMancusoalso

arguesthatReverendMiller doesnothaveany evidenceto defeatthe summaryjudgmentmotion.

ReverendMiller filed anoppositionaskingthat thisCourt eitherdenyorhold in abeyance

1Def’sEx.A (MancusoAff.)
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thesummaryjudgmentmotionbecausediscoveryin this casebeganApril 14, 2009,2 andhehasnot

had adequateopportunity to conduct discoveryand produceevidenceto refute the summary

judgmentmotion. Moreover,ReverendMiller statesthat he haspropoundedinterrogatories,

requestedproductionofdocuments,andsoughtavailabledatesonwhichto schedulethedepositions

of SheriffMancuso,BrentCloud, andMike Aymond. ReverendMiller thusarguesthatadequate

discoverymayallowhim to produceevidenceto provehis claimoffailureto train.

In Reply,SheriffMancusostatesthatReverendMiller shouldhavefiled aRule56(1)motion

and affidavit requestingthe summaryjudgmentruling bedeferredbecauseadditional discovery

remainsoutstanding.

Fed.R. Civ. P. 56(1)states:

Shouldit appearfrom theaffidavits ofapartyopposingthemotion
[for summaryjudgment] that the party cannotfor reasonsstated
presentby affidavitfactsessentialtojustit’y theparty’sopposition,the
court may refuse the application for judgmentor may order a
continuanceto permit affidavits to be obtainedor depositionsto be
takenordiscoveryto behadormaymakesuchotherorderasis just.

TheFifth Circuit hasnoted:

The nonmovingparty’s failure to tailor its requestfor additional
discovery to fit Rule 56(f)’s precise measurementsdoes not
necessarilyforeclose the court’s considerationof the request.
Althoughthepreferredprocedureis to presentanaffidavit in support
of the requestedcontinuance,so long as the nonmoving party
indicatesto the courtby “someequivalentstatement,preferablyin
writing” ofits needfor additionaldiscovery,thenonmovingparty is
deemedto haveinvokedtherule.

Int’l Shortstop,Inc. v. Rally’s, Inc.,939 F.2d 1257, 1266-67(5th Cir. 1991)(notingthatalthough

2 MagistrateJudgeKayacceptedtheproposedplanof work on April 13, 2009[doc. 21].
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alitigant neednot file a fonnalRule56(f) motion, thepartymustat leastshow1) why additional

discoveryis necessary,and 2) how thediscoverywould createa genuineissueof materialfact).

Thus,theFifth Circuithasrecognizedthat“courtsarewilling to acceptsomethinglessthanaformal

56(f) requestfromlitigants.” Josephv. CityofDallas, 277Fed.Appx. 436,443-44(5thCir. 2008).

Furthermore,Rule 56(1)motions“are generallyfavored,andshouldbe liberally granted.”

StearnsAirportEquip. Co. v. FMC Corp., 170F.3d 518, 534 (5th Cir. 1999). A continuanceof a

motionfor summaryjudgment“shouldbegrantedalmostasamatterofcourse”when“theevidence

thatthenon-movingpartycontendswill createagenuineissuefortrial is in theexclusivepossession

of themovingparty...” Int’l Shortstop,Inc., 939 F.2dat 1267.

ThisCourtfindsthatReverendMiller’s oppositionproperlyinvokestheprotectionsofRule

56(1)becausediscoveryhasjust begunin this case. In opposition,ReverendMiller statesthat

permittingdiscoveryasscheduledwill likely uncoverevidencethatsupportshis claim. Theabsence

ofanaffidavitis notfatal toReverendMiller’s requestforcontinuancependingdiscovery,especially

giventhat thedocketclearlyestablishesthatdiscoverycommencedjustoneweekprior to Sheriff

Mancusofiling this summaryjudgmentmotion andis scheduledto lastuntil July 31, 2009. This

Courtis thereforepersuadedthatReverendMiller shouldhaveuntil thecloseofdiscoveryto oppose

this motion. This conclusionis furtherbolsteredby the fact that ReverendMiller is not seeking

additional discovery,but is requestingthat he be permittedto conductthe initial discoveryas

scheduledto opposethesummaryjudgmentmotion.

Accordingto theparties’secondproposedplanof work, theirdiscoveryis dueby July 31,
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2009.~Pursuantto theSchedulingOrder,dispositivemotionsaredueby August4, 2009.~Because

discoveryhasjustbegun,andtheplaintiff is unableto substantivelyrefutethesummaryjudgment

motion,

IT IS ORDEREDthat the Motion for SummaryJudgmentis herebySTAYED pending

discovery. ReverendMiller shallhaveuntil August19,2009,which is fifteen (15)calendardays

from theAugust4 deadlinefor filing dispositivemotions,to file anOpposition. SheriffMancuso

shall haveten(10)daysfrom thefiling of theOppositionin whichto file aReply.

LakeCharles,Louisiana,this &tcday of _______________, 2009.

C-)

Plan ofWork (April 13, 2009) [doc. 23].

~SchedulingOrder(May 1, 2009) [doc. 28].
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