
UNITED STATESDISTRICT COURT
WESTERNDISTRICT OF LOUISIANA
~

LAKE CHARLES DIVISION

Stoneys Services Corp. Civil Action No. 2:08-1246

versus JudgeTuckerL. Melancon

Traveler’s Insurance Company and MagistrateJudgeMethvin
Traveler’sCompany,Inc.

MEMORANDUM RULING

Before the Court is a Motion To Dismiss Pursuantto F.R.C.P.Rule

12(c)(6)Or In TheAlternativeMotion For SummaryJudgment[Rec. Doc.

24] filed by St. Paul Fire andMarine InsuranceCompany(“St. Paul”)’, an

opposition memorandumfiled by Stoney’s ServiceCorporation,Inc. and

Stoney’sMarine,LLC (“Stoney’s”) [Rec.Doc. 29] andareplymemorandum

filed by St. Paul [Rec. Doc. 30]. For the reasonsthat follow, St. Paul’s

motionwill begranted.

Background

This actionarisesout of an insuranceclaim submittedby Stoney’sto

St. Paul for lossessustainedto Stoney’sbarge,the MARINE CLEAN ONE,

on July 11, 2007. Stoney’s is a barge andport cleaningservice. St. Paul

issuedarenewalMarineInsurancePolicy,NO. 0H04200074,with effective

datesof January15, 2007throughJanuary15, 2008 to Stoney’sfor its barge,

the MARINE CLEAN ONE. R. 24, Exh.A.

1 St. Paulrepresentsthat it was “improperly namedin thePetitionas ‘Traveler’s InsuranceCompany

andTraveler’sCompany,Inc.” (“Traveler’s”) R. 24. In its First SupplementalandAmending
Complaint,Stoney’sremovedanyreferenceto Traveler’sandnamedSt. Paulasdefendant.R. 19.
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Theincidentfor which Stoney’sseekscoveragein this actionoccurred

on July 11, 2007,while the MARINE CLEAN ONE waslocatedin or near

Port Arthur, Texas. Approximatelytwo weeksprior to the lossin question,

Stoney’ssenttheMARINE CLEAN ONEto R&R ShipyardnearPortArthur,

Texas,in orderto rebuild the deepwell pump locatedon the sternandto

repairandreplaceheaterlines. On the dayof the incident,Stoney’stookthe

bargeout of the shipyardto performa test on the newly repaireddeepwell

pump. After firing up thepump,the crewdiscoveredwaterflowing outof a

plug hole on the pump. Later, Stoney’sreceiveda notificationthat oil was

spilling from the deck of the barge. Twenty to thirty gallonsof oil spilled

onto the deckof the MARINE CLEAN ONE andcontaminatedall six cargo

tankson the barge. The oil spill was containedapproximatelythree days

later.

Stoney’s filed this action againstSt. Paul in the FourteenthJudicial

District, CalcasieuParish,LouisianaandSt. Paulremovedthe actionto this

Court. R. 1. In its original Petition, Stoney’sseeks“reformationof the [St.

Paul] policy to includean increasein policy limits” increasingcoverageon

the MARINE CLEAN ONE from $250,000to $500,000 for the period

includingJuly 11, 2007. R. 1, ¶ ¶ 11-12. Stoney’salsoseekspenaltiesand

attorney’sfeesunderLA-R.S. 22:658and22:1220. Id, ¶ 13.

St. Paul filed this motion to dismiss,assertingin the alternative a

motion for summary judgment. R. 24. St. Paul states in its Reply
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Memorandumthat it filed this motion asan alternativemotion for summary

judgment only becausethe location of the accidentwas not alleged in

plaintiff’s complaint. R. 30, FN. 1. Stoney’sconcedesthat the accidentin

question occurredat or near Port Arthur, Texas. Thus, the Court will

considerSt. Paul’s motionasa motionto dismissunderFederalRuleof Civil

Procedure1 2(b)(6).

In its motiontodismiss,StPaul’scontendsthatno coverageis afforded

to Stoney’sfor the loss in questionbecauseStoney’sfailedto comply with

the “Navigating Limits” provisioncontainedwithin the Policy specifically

limiting coverageto “useandnavigationof inlandwatersof Louisiana.” R.

24, Exh. A, p. 3. Stoney’sarguesin its oppositionto St. Paul’s motion that

the Policy shouldbe reformedto deleteor otherwiseamendthe navigation

limitation to coverthe loss in question. R. 29. Stoney’srepresentsthat it

“has filed, contemporaneouslywith this Memorandumin Opposition, a

Motion for Leaveto file a SecondAmendedPetition... to reformthepolicy to

the extentof removingthe NavigatingLimits endorsement.”Id., p. 5. The

record,however,doesnot reflect, and the Court is unawareof, any such

motionrelatedto filing a secondamendedpetition.2

UnderLouisianalaw, “[r]eformation is an equitableremedythat may

be usedwhena contractbetweenthe partiesfails to expresstheir trueintent,

2 Plaintiff’s OppositionMemorandumwasfiled on December4, 2008. R. 29. St. Paul

representsthatplaintiff hasbeenin possessionof the Policyat issuesinceapproximatelyJanuary
15, 2007. R. 30,p. 3.
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eitherbecauseof mutualmistakeor fraud.” In reLiljebergEnteiprises,Inc,.

304 F.3d 410,442 (5th Cir. 2002). “[T]he allegationsin the complaintmust

be liberally construedin favor of the plaintiff, andall facts pleadedin the

complaintmustbe takenastrue.” EPCOCarbonDioxideProds.,Inc. v. JP

Morgan GhaseBank, NA, 467 F.3d 466, 467 (5th Cir.2006). To survive

dismissalunderRule 12(b)(6), “the non-movingpartymustplead ‘enough

facts to statea claim to reliefthatis plausibleon its face.” S. ScrapMaterial

Co., LLC v. ABC Ins. Co. (‘in re S. ScrapMaterial Co., LLC), 541 F.3d 584,

587 (
5

th Cir.2008). Rule9(b) createsa heightenedpleadingrequirementthat

“the circumstancesconstituting fraud or mistake shall be stated with

particularity.” Fed.R.Civ.P.9(b); US. ex rel. Rafizadeh v. Continental

Common,Inc., F.3d ----, 2008 WL 5265188,1 (5th Cir. 2008).

Based on the pleadingsbefore the Court, specifically the original

Complaintand the First AmendedComplaint,aswell as the foregoinglaw,

Stoney’s has failed to plead a claim of reformation with respectto the

NavigationalLimitation conditionin thePolicy. St. Paul’smotionto dismiss

will be granted.
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