
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

DUNN CONSTRUCTION, L.L.C. * CIVIL ACTION NO. 08-1631c/w1632

VS. * MAGISTRATE JUDGE HILL

GRAY INSURANCE CO. * BY CONSENT OF THE PARTIES

MEMORANDUM RULING

Pendingbeforethe Courtis theMotion for SummaryJudgmentfiled by defendant,

GrayInsuranceCo. (“Gray”), onMay 8, 2009. [rec. doe. 11]. Plaintiff, Dunn

Construction,L.L.C. (“Dunn”), filed opposition. [rec. doe. 14]. Grayfiled a replybrief.

[rec. doe. 15]. Oral argumentwasheldon January6, 2010,afterwhich the Court took the

motion underadvisement.For thereasonssetforth below,themotion is GRANTED.

Background

Dunnbroughtthis actionundertheMiller Act, 40 U.S.C.§~3131-3134.On

September29, 2005,theUnited StatesContractingAgency, SouthernRegion,Fort Polk

Directorateof Contracting(“the USCA”), enteredinto aconstructioncontractwith

GovernmentTechnicalServices,L.L.C. (“GTS”) in the amountof $ 1,500,00.00.The

contractcalledfor the installationof standingseammetalroof systemsonbuildings 1160,

1270, and 1272 to beusedfor housingsoldiersat the Fort Polk Army Base. On October

17, 2005,Gray,assurety,issuedaMiller Act paymentbond on behalfof GTS in

connectionwith the installationoftheroof systemson thebuildings.
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On April 4, 2006,GTS subcontractedwith Dunnto install theroofing systemson

the threebuildings for the amountof $434,370.00.Eight ChangeOrderswere issued

during the courseof theproject. In apayapplicationsubmittedto GTS on February26,

2007, Dunncertifiedthat it hadcompleted99.08%ofits work. [rec.doe. 11-8,Exhibit 3,

Batesstampednos.000085-000086]. The PaymentHistory datedSeptember11, 2007,

indicatesthat the last ChangeOrderto completethejob wasdatedFebruary21, 2007.

[rec. doe. 11-8,Exhibit 3, Batesstamped000001]. This ChangeOrderbroughtthetotal

contractpriceto $500,462.00.The PaymentHistory showsthebilling datesand

paymentsmadeby GTS, and statesthat, afterconsideringthechangeordersandpayments

madeto Dunn, thebalanceof $204,624.38wasthendue.

Ricky Carver(“Carver”), a Quality AssuranceSpecialistfor the Mission

InstallationContractingCommand,Directorateof Contracting(“MICC”) at Fort Polk,

maintaineda Daily Quality AssuranceRecordof theprogressof work completedby

Dunn. On June28, 2007,Carverdeliveredby e-mail to GTS andDunn a “punchlist” of

deficienciesin theroofing systemwhich requiredcorrection. Hekept aDaily Quality

AssuranceRecordof thesedeficiencieson the threebuildings from August12, 2007

throughDecember1, 2007. [rec. doe. 11-6,Affidavit of Ricky Carver,Exhibit 1]. These

recordsindicatedthat during that time, Dunn’s employeeswere correcting“punch list”

items. Noneof Dunn’s employeesworkedon theprojectafterNovember19, 2007.
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By letterdatedAugust28, 2007, Dunn’s attorney,RobertM. Davis, III (“Davis”),

informedGraythat Dunnintendedto assertaclaim on thebond. [rec. doe. 11, Affidavit

ofIvette Gualdron,Exhibit B-4]. In theletter, Davisstatedthat “[t]his projectis 99 ‘/2 to

100% completeby Dunn,with only punchlist type itemsto complete,if anywork is

remaining.”Further,Davis statedthat “DUNN completedthemajorpartof its work in or

aboutApril or May, 2007.” In a letterdatedDecember14, 2007 to Gray’s counsel,

RichardE. Baudouin,Davisreiteratedthat thework was“99% to 100%complete,with

only punchlist typeitemsremainingto be completed,”andthat thebalanceowedwas

$204,624.38,which is the sameamountincludedin the September11, 2007,Payment

History. [rec. doe. 11, Affidavit of RichardE. Baudouin,Exhibit G-3].

On October30, 2008,Dunnfiled suit againstGrayandGTS underthe Miller Act.

Grayfiled theinstantmotion for summaryjudgmenton May 8, 2009,on thebasisthat

Dunn’s claim hadprescribed.

Summary Judgment Standard

Fed.R.Civ.Proc.Rule56(c)(2)providesthat summaryjudgment“shouldbe

renderedif the pleadings,the discoveryanddisclosurematerialson file, andany

affidavits showthat thereis no genuineissueasto anymaterialfact andthat themovant

is entitledto judgmentasamatterof law.” Fed.R.Civ.Proc.Rule56(e)(2)provides,in

pertinentpart, asfollows:

Whena motion for summaryjudgmentis properlymadeandsupported,an
opposingpartymaynot relymerelyon allegationsor denialsin its own
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pleading;rather,its responsemust--byaffidavits or asotherwiseprovidedin
this rule--setoutspecific factsshowinga genuineissuefor trial. If the
opposingparty doesnot so respond,summaryjudgmentshould,if
appropriate,be enteredagainstthatparty.

Limitations Analysis

_______TheMiller Act setsforth atime periodunderwhich a claim mustbe brought

againsta paymentbondissuedby a surety. Pursuantto 40 U.S.C. § 3133(b)(4):

An actionbroughtunderthis subsectionmustbe broughtno later thanone

yearafter the dayon which the last of the laborwasperformedormaterial
wassuppliedby thepersonbringingthe action.

Therights createdby theMiller Act arefederalin natureandscope,andfederallaw

controlsthe computationof thelimitationsperiod. U. S. For UseandBen.ofHarvey

GulfIntern. Marine, Inc. v. Maryland Gas. Co., 573 F.2d245,247 (5th Cir. 1978).

______Here,Grayassertsthat Dunnhadcompletedwork prior to October30, 2007,

which would be oneyearbeforethedatethatDunn filed suit. Therecordreflects that

Dunnhadcompletedthe supplyingof laborasearlyasFebruary26, 2007, andthat the

remainingwork constitutedcorrectionsor “punchlist” items only.

The lastChangeOrderto completethejob wasdatedFebruary21, 2007. In the

payapplicationdatedFebruary26, 2007,Dunn certifiedthat it hadcompleted99.08%of

its work. On June28, 2007, Carver,the Quality AssuranceSpecialist,deliveredto GTS

andDunn a “punch list”of deficienciesin theroofing systemwhich requiredcorrection.

The Daily Quality AssuranceRecordsdatedAugust12, 2007 throughNovember19, 2007
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indicatedthat theproject hadalreadybeencompleted,andthat Dunn’s employeeswere

correcting“punch list” items only.1

In theFifth Circuit, correctionof errorshasbeenheldinsufficient to extendthe

time for filing suit. GeneralIns. Co. ofAmericav. U.S.for UseofAudleyMoore and

Son,406 F.2d442,443-444(5th Cir. 1969)(citing UnitedStatesex rel. Austinv. Western

Electric Co.,337F.2d 568 (9th Cir. 1964); UnitedStatesexrel. Circle-L-ElectricCo. v.

HydeConstructionCo., 255 F.Supp.335 (N.D.Okla.1966);UnitedStatesexrel.

McGregorArchitecturalIron Co. v. Merritt-Chapman& ScottCorp., 185 F.Supp.381

(M.D. Pa.1960)).On rehearing,theFifth Circuit clarified its ruling in AudleyMoore,

statingthat “[l]abor furnishedin theprosecutionof thework is not co-terminouswith the

outerlimits of all dutiesprovidedby the contract.” GeneralIns. Co. OfAmericav. U.S.

for UseofAudleyMoore,409 F.2d 1326, 1327 (5th Cir.), cert. denied,396 U.S. 902, 90

S.Ct.214,24 L.Ed.2d 178 (1969). The courtconsideredthesituationin Trinity Universal

Ins. Co. v. Girdner, 379 F.2d 317 (5th Cir. 1967),in which theperiodof limitationswas

tolled wherethe inspectorrefusedto approvethe original work unlessdefectiveparts

were replaced.However,the courtstatedthatthe situationin Trinity was“to be

distinguishedfrom thesituationin which laboris suppliedor materialfurnishto correct

defectsafterthework hasbeencompleted.” Id.

1At oral argument,counselfor Dunn confirmedwhatthecourtalreadyknew,that is, that “punch
list” itemswere thoseitemsleft unfinished,or which neededrepair,afterthe completionof the contract.
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Here,Dunn’s own documentsshowthat Dunnhadcompletedits work prior to

October30, 2007. In thepayapplicationdatedFebruary26, 2007,Dunncertified that it

had completed99.08%of its work. Dunn’s attorneyindicatedthat asof April or

May, 2007,theprojectwas“99 ‘/2 to 100% completeby Dunn,with only punchlist type

itemsto complete,if anywork is remaining.” Additionally, the Quality Assurance

Recordsconfirm that only punchlist itemsremainedto be completedafterAugust12,

2007.

Further,thePaymentHistory datedSeptember11, 2007, indicatesthatthe last

ChangeOrderto completethejob wasdatedFebruary21, 2007. ThePaymentHistory

showsthebilling datesandpaymentsmadeby GTS, and statesthat,afterconsideringthe

changeordersandpaymentsmadeto Dunn,thebalanceof $204,624.38wasthendue. In

a letterdatedDecember14, 2007, Gray’s attorneyreiteratedthatthe work was“99%

to 100% complete,with only punchlist typeitemsremainingto be completed,”andthat

the balanceowedwas$204,624.38— the sameamountincludedin the September11,

2007, PaymentHistory. This indicatesthat, at leastasof September11, 2007,no

additionalwork hadoccurred.

Basedon the statementsfrom Dunn’s own attorney,Dunncompletedthework as

earlyasApril orMay, 2007. At thelatest,accordingto the PaymentHistory, thework

hadstoppedasof September11,2007. Undereitheranalysis,Dunn’s time

for filing a Miller Act claimhadexpiredwhenthis Complaintwas filed. Accordingly,the

6



claim is prescribed.

Conclusion

Basedon theforegoingreasons,the Motion for SummaryJudgmentis hereby

GRANTED, andall claims assertedagainstdefendantsareDISMISSED WITH

PREJUDICE.

January13, 2010,Lafayette,Louisiana.

C’. MICHAEL flu.
UNiTEDSTATESMAGISTRATE JUDGE
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