
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

NATURAL GAS PIPELINE : DOCKET NO. 09-00724
COMPANY OF AMERICA, LLC

VS. : JUDGE TRIMBLE

3.39 ACRES OF LAND, MORE OR : MAGISTRATE JUDGE KAY
LESS IN CAMERON PARISH,
LOUISIANA, ET AL

MEMORANDUM RULING

BeforetheCourt is a “Motion for FurtherReliefPursuantto 28 Usc1651 (doe.#53)flled

by defendants,EnbridgeOffshorePipelines,LLC (“Enbridge”) andTraneontinentalGasPipelines

Company,LLC (“Transeo”) whereinthemoversseekto havethiscourt issuean orderpursuantto

the All Writs Act which requiresNaturalGasPipelineCompanyof America,IJIC (~NGPL”)to

amendits demandwith theAmericanArbitration Association(‘~AAA”)to removeany requestfor

condemnationandto requirethat it requestthearbitratorto decidewhich ofthesitesproposedby

thepartiesto theagreementis themostreasonablein light oftheevidencepresentedby theparties

atthearbitrationhearing.

LAW AND ANALYSIS

OnJuly 10, 2009theundersigneddismissedwithoutprejudicethe instantdeclaratoryaction

andorderedthepartiesto proceedwith arbitrationin accordancewith theInterconnectAgreement,

On July 16, 2009,NGPL filed a noticeof appealasto that particularjudgment.2 NGPL did not

1 Doe. #48.

2 Doe.#49.
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requestthat thejudgmentbe stayed.

NGPLfiled ademandwith theAAA on August6, 2009entitled “Demandfor Condemnation

of Pipeline Right of Way Servitude” wherein it seeksto condemnunder the Natural GasAct

(“NGA”),3 certainleaseholdinterestsin CameronParish,Louisiana,in which defendants.i’ransco

and Enbridgeclaim an interest. Defendantscomplainthat NGPL now seeksto condemnits

unilaterallychosenlocationfor the interconnectthroughthearbitrationproceedingcontraryto this

Court’s order. Defendantsseekto havethis Court issuean orderwhich requiresNGPL to amend

its demandwith theAAA to deleteanyrequestforreliefpursuantto theNGA, andrequestadecision

from thearbitratorestablishingthemost reasonablesite for the interconnection.

Defendantsmaintainthateventhoughtheinstantcasehasbeendismissed,theCourtretains

jurisdictionto enforceits priorjudgmentsnotwithstandingthefact thata noticeof appealhasbeen

filed, citing PlaqueminesParish CommissionCouncilv. UnitedStates1
4andRossv Marshall.5 In

Plaquemines,thecourtheld that althoughanappealwaspendingfrom adesegregationorder,the

districtcourt retainedjurisdictionto enforceits prior orders.

In Ross,thedistrictcourt issuedan amendedjudgmentagainstthedefendanton August20.

OnSeptember3, thatdefendantfiled anoticeof appealandthe insurer,notnamedorapartyto the

suit, filed apost-judgmentanswer,noticeof appealand a motion to interveneasofright basedin

parton thedistrictcourt’s finding andin parton its concernthat thedefendantwould notappealthe

judgment.OnSeptember4, defendantfiledaRule59(e)motionto amendjudgment.OnSeptember

~ 15 U.S.C. § 717f(h).

~ 416F.2d952 (5th Cir. 1969).

426 F.3d745 (5th Cir. 2005).
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12, the district courtdeniedthe motion to interveneandstruckthe intervener’sanswerandnotice

ofappeal. The intervenerappealedarguingthat thenoticeof appealfiled on September3 was

renderedineffectivebythe filing ofDefendant’sRule59(e)motion to amendfiled onSeptember4,

and revived only when the district court enteredits ruling denyingthe Rule 5 9(e) motion on

September15. The appellatecourtconcludedthatthe district court hadjurisdiction to denythe

intervener’smotion becausethe defendanttimely filed his Rule 59 motion to alter or amend

judgment,thusdefendant’smotionsuspendedtheeffectivenessofhis earlierfiled noticeof appeal

until September15. In theRossopinion,thecourt recitedthegeneralrulethat ~thefiling ofavalid

noticeofappealfrom afinal orderofthedistrictcourtdiveststhatcourtofjurisdictionto acton the

mattersinvolved in the appeal,except to aid the appeal, correctclerical errors,or enforceits

judgmentso long asthejudgmenthas not beenstayedor superseded.”6Defendantsarguethat

becauseNGPL did not seekto havethejudgmentstayedwhentheyfiled thenoticeofappeal,the

Court still hasjurisdictionto entertainDefendants’motionfor reliefpursuantto 28 U.S.C. § 1651.

NGPL maintainsthatthis Courtno longerhasjurisdictionto rule uponDefendantsmotion

citing GreenTreeFin. Corp-Alabamav. Randolph,7whereintheUnitesStatesSupremeCourtheld

that a District CourtOrderdirectingthata disputebe resolvedby arbitrationanddismissingwith

prejudiceall otherclaimsis afinal decisionwith respectto an arbitrationand leavesnothingmore

for thecourtto do butexecutethejudgment.NGPLalsocitesinteractiveFlight Technologies,Inc.

6 Ross,426 F.3dat 751 citing AvoyellesSportsmen’sLeague,Inc. v. Marsh, 715 F.2d

897, 928 (5thCir. 1983).

~ 531 U.S. 79, 121 S.Ct. 513 (2000).
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v SwissairSwissAir TransportCo., Ltd,,5 which heldthat a district courtorderwhich dismissed

an actionwithout prejudiccand orderedthe partiesto arbitratewasa final decisionandthat the

dismissalwas“without prejudice”only in thesensethat thecourtintendedto closethecasewithout

precludingthepartiesfrom bringinganewactionaftercompletingarbitration.Thus,NGPL argues

that becausethis Court dismissedthe action without prejudiceand compelledthe parties to

arbitration,theCourthasnojurisdictionto issueanorderpursuantto theAll Writs Act requiringthat

NGPLamendits demandwith theAAA. Alternatively,NGPLmaintainsthat its arbitrationdemand

complieswith thetermsoftheInterconnectAgreement.Thecasescitedby NGPLonly decidewhen

ajudgmentis final andappealable.Theydo notdiscussnordecidewhetheror not this Court has

jurisdictionpursuantto theAll Writs Act to issuea writ necessaryto protectits judgment.

The All Writs Act9 permitscourtsto “issueall writs necessaryorappropriatein aid oftheir

jurisdictionsandagreeableto theusagesandprinciplesoflaw.” Unlike atraditionalinjunction,an

inj unctionundertheAll Writs Act is notpredicatedonacauseofaction.’°Rather,themovant“must

simplypointto someongoingproceeding,orsomepastorderorjudgment[ofthecourt],theintegrity

of which is beingthreatenedby someoneelse’sactionorbehavior.” Although theAll Writs Act

doesnot independentlyconfer subject-matterjurisdiction on federalcourts, it does“authorizea

federalcourt “to issuesuchcommands.. . asmaybe necessaryor appropriateto effectuateand

preventthe frustrationof ordersit haspreviouslyissuedin its exerciseof jurisdictionotherwise

~ 249 F.3d 1177 (9th Cir. 2001).

~ 28 U.S.C. § 1651(a).

‘° Klayv. United HealthGroup, Inc., 376 F.3d 1092, 1097 (11” Cir. 2004).

H Id.
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obtained.’~’2Hence,adistrictcourtmayenjoinproceedingsin a differentforum whenit “is seeking

to protect the integrity or enforceabilityof an existing judgmentor order.”3 We concludethat

pursuantto theAll Writs Act, wehavetheauthorityto protectthepriorjudgmentrenderedin this

matter.

Thus, theCourtmustdetermineif thedemandsmadebyNGPLin thearbitrationproceeding

threatenthis Court’s prior judgmentwhich compelledthepartiesto “proceedwith arbitration in

accordancewith the InterconnectAgreement. . . .~“‘ NGPLmaintainsthat theirdemandscomply

with this Court’s order. Intheirdemandbeforethearbitrator,NGPL statesthat“[t]his is ademand

by NGPL, pursuantto 15 U.S.C. § 717f(h), for thecondemnationlexpropriationof a naturalgas

pipelineright-of-wayservitudeacrossimmovablepropertyuponwhichTranscoandEnbridgeclaim

a leaseholdinterest.”’5 However,theInterconnectAgreementstatesthatprior to acquiringthesite

of theInterconnection,NGPL “shall obtainconcurrencefrom Transcoon the location 16 Any

disputearisingunderor relatedto the InterconnectAgreement,suchas the site locationof the

Interconnectshall be resolvedby disputeresolution,”or througharbitration.’8

ThedemandmadebyNGPLin thearbitrationproceedingis to condemnthesitelocation,not

12 In reAmericanHondaMotor Co. Inc., DealershipsRelationsLitigation, 315 F.3d 417

(4th Cir. 2003)(citationsomitted).

‘~ Klay, 376 F.3dat 1104.

‘~ Judgment dated 7/10/2009, doc. #48.

‘~ Demandfor Condemnationof PipelineRight-Of-WayServitude,¶ 4.

~ Article I(B)(l) ofExhibit A to theInterconnectAgreement,Defendants’exhibit C.

“ Article VIII(K) oftheInterconnectAgreement,Defendants’exhibit C.

‘~ Exhibit C of theInterconnectAgreement,Defendants’exhibit C.
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to find thebestlocationoftheInterconnectin accordancewith theInterconnectAgreement.Intheir

demand,NGPL praysthat“its right to condemntheRight-of-Wayservitude... be recognizedand

granted; . . .“ and that “this tribunal [American Tribunal Association] determine the just

compensationto be paidby NOPEto EnbridgeandTranseofor theRight-of-Way.”9

TheCourt findsthatthereliefsoughtby NGPLto condemntheright-of-wayservitudeisnot

in accordancewith this Court’s Judgmentordering the partiesto proceedwith arbitration in

accordancewith theInterconnectAgreement,specifically,Article I(B)(l) of exhibit “A” attached

to the InterconnectAgreement,Defendants~exhibit C.2°Furthermore,should NGPL continueto

pursuebefore the arbitratorits condemnationof the right-of way servitudeand not proceed in

accordancewith the interconnectAgreementasspecifiedhereinandin theprior Judgmentof this

Court renderedJuly 10. 2009,~’theundersignedwill considercontemptproceedingsagainstNGPL.

CONCLUSION

Forthereasonsset forth above,theCourtwill issueawrit enjoiningNGPI.from proceeding

with eondenmationproceedingbeforetheAmericanArbitrationAssociationandfurtherorderNGPL

to amendits demandto proceedin accordancewith theInterconnectAgreement..

‘~ Demandfor Condemnationof PipelineRight-of-WayServitude,¶ 32.

20 TheArticle providesthefollowing pertinentlanguage:

B. Operator’sINGPLI Facilities and responsibilitiesshall include, without
limitation of theforegoingprovisionsof this Agreement,the following:
I. Acquiringby feeor easementamutuallyagreeablesite,. . . for the

Interconnection Prior to acquiringthesite,Operatorshall obtain
concurrencefrom Transcoon thelocationandsizeoftheproposed
easement...

21 Doe.#48.
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THUS DONEAND SIGNED in Chambersat LakeCharles,Louisiana,this _____ day of

October,2009.

JAM~ST. TRIMBLE, JR.
UNWEDSTATES DISTRICT JUDGE
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