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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA

LAKE CHARLESDIVISION

JAMESROYAL ET AL : CIVIL ACTION NO. 09-0835
VERSUS : JUDGE TRIMBLE

RONALD FONTENOT and
COMPRO TAX, INC. : MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the court is a Motion to RemandofD 4) filed by plaintiffs, James Royal,
Jacqueline M. Royal, and Halford Joubéfthe plaintiffs”). The motion is opposed by
defendants, Ronald Fontenot and Compro Tax, Inc.

After considering the motion, opposition, and memoranda of the parties, as well as oral
argument, this court finds that the pitiifs’ motion to remand should be GRANTED.

BACKGROUND

The plaintiffs filed suit in the Fourteenthudicial District Court in Calcasieu Parish,
Louisiana, naming Ronald Fontenot and Comprg, Tiac. as defendants. Ronald Fontenot was
served with the petition on April 22, 2069Compro Tax, Inc. was served on May 5, 2609.

On May 20, 2009, Ronald Fontenot filed a netaf removal alleginghat this court has
federal question jurisdiction. Plaintiffs filed tbeesent motion contending first that the removal
is procedurally defective because both of theesk defendants did not join in the removal and

second that this court lackederal question jurisdiction.
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LAW AND ANALYSIS

Plaintiffs contend that removal is prolceally improper because Compro Tax, Inc. was
properly served and did not consent to threaeal within the statutory time limit.
Removal procedures are governed28yU.S.C. § 1446, which provides:
(a) A defendant or defendants desgito remove any civil action
or criminal prosecution from &tate court shall file in the
district court of the United States for the district and division
within which such action is pendj a notice of removal signed
pursuant to Rule 11 of the Federal Rules of Civil Procedure
and containing a short and plain statement of the grounds for
removal, together with a copef all process pleadings, and
orders served upon such defendant or defendants in such
action.
“This statute has been interpreted to require alathen served properly joined defendants join
in the removal petition ...."Getty Oil Corp. v. InsCo. of N. America841 F.2d 1254, 1262 {5
Cir. 1988) (citations omitted The petition for removal shall iged within thirty days after the
defendant receives a copy of timial pleading setting forth #hclaim. 28 U.S.C. § 1446(b).
“In cases involving multiple defendants, the thirty-day period begins to run as soon as the first
defendant is served (providedeticase is then removable) Getty Oil, 841 F.2d at 1262-63.
“[A]ll served defendants must join in the petitina later than thirty days from the day on which
the first defendant was servedld. at 1263. “This rule ... promotes unanimity among the
defendants without placing undue hardslipsubsequently served defendantsl” “This does
not mean that each defendant must signoriginal petition for removal, bthere must be some

timely filed written indication from each served defendantfrom some person or entity

purporting to formally act on its behalf in this respand to have authoritp do so, that it has



actually consented to such actiond. at n. 11 (emphasis added)Otherwise, there would be
nothing on the record tbind’ the allegedly onsenting defendant.fd. The defendant’s failure
to join in the removal petition within thisitty-day period could neder removal improvident
within the meaning of 28 U.S.C. § 1447(c)d. at n. 12.

The plaintiffs contend that this case slibbke remanded because, despite being served
with the petition, neither Compro Tax nor someone acting on its behalf filed any written consent
to removal.

The only defendant named in the notice of removal is Ronald Fontenot. Although
properly served with the petitioat time of removal, Compro Xanever joined in or provided
separate written consent to rembirathis case. Fothis reason, plaintiffs argue, the notice is
procedurally deficient and & remand is required.

Compro Tax responds by asserting that defefyd@onald Fontenot, vgasued in both his
individual capacity and as director or officer of ComproTax. In his Memorandum in
Opposition to Remand, Ronald Fontenot allegesabatresident of Compro Tax, he “authorized
the removal on behalf of all defendants.”

Jurisprudence is clear that conclusory stateis such as “all defendants consent to and
join in the removal” without anrecitation of authority to maksuch consent, or without any
effort on the part of the other f@@mdants within the 30 day limit foin in or show that the first
defendant had authority to make such aatation, are defectivend require remand.

In Killen v. Atlantic Paper & Foil, LLC2007 WL 4299990 (W.D. La.), one of the three
served defendants filed a notice of removal assdeed that “[a]ll defendants consent to removal
of this action, and join in this Notice of Removald. at *1. The notice was only signed by the

filing attorney andthere was no indication ithe body of the notice orgiature line that the

¥ Memo in Opposition to Remand, Doc. 6, p. 7.



attorney represented any other party. Attee 30 day time limit had run, one of the non-
removing defendants filed a consent to remaral the other non-removing defendant filed an
affidavit which articulated that, prior to remdyad gave express coast for removal to the
removing defendant’s attornéy.

The district court, relying oetty Oil,found that a procedural et existed and stated
that “[tlhe facts do not reflect adequate, timelynsent or indication ofonsent by all served
defendants, so remand is requiredd. at *3. See also Brantley v. Pacific Pioneer Shipping,
2009 WL 1458258 (E.D. La. 2009) (Rand was proper where the notice of removal states that
“[a]ll defendants to this proceeding have expressinsented to removal of this case to this
court” but there was no written indication finoeach served defendants that each actually
consented or that counsel was acting on their behafithorized to coesit on their behalf).

In this case, Fontenot’s notice of removal doeseven allege that he is acting on behalf
of or with authorization fronCompro Tax. The notice doemt include any language that
Compro Tax consents to the removal. Thraty signing the pleady did not sign as a
representative of Compro TaxXn short, there is nothing ithe notice of removal that would
provide even a hint that Comgp Tax actually consented tomeval or that Fontenot was
authorized to and was formally acting onb&half. This argument is without merit.

Compro Tax, further maintains that the same attorney was retained to represent both
Ronald Fontenot and Compro Tax and that aétprwas authorized toonsent to removal for

both defendants.

* Accord Leaming v. Liberty University, In2007 WL 1589542 (S.D. Ala. 2007) (“That the same lawyers represent
[unambiguously consenting defendant and non-written coingedefendant] is a fact devoid of significance for
removal purposes”)d. *3.
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As previously stated, the notice of remofiigld by Ronald Fontenot does not contain any
allegation that the attorney was acting on beb&l€ompro Tax and thattorney representing
Fontenot did not sign the document as a repretpentar Compro Tax. There is nothing in the
record that indicates that co@hdor Ronald Fontenot had treuthority to act on behalf of
Compro Tax for removal purposes. In a case cited by plair@femderson v. Interstate Realty
Mgmt. Co.2006 WL 3422359 *2 (S.D.Miss.2006), theuet citing the Fifth Circuit irGetty Oll,
stated that “each defendant must consent for itsé]]he simple factthat the consenting and
non-consenting defendants have the same aftodoes not create an implied joinder or
consent.”ld. We see no reason to hold differently.

It is also important tanote, as explained iBmith v. Union NatlLife Ins. Co187 F.
Supp. 2d 635, 647 (S.D. Miss. 2001), that Compro Trax, as a corporation, is a legal entity
wholly separate and apart froRonald Fontenot. The courfinding that a close corporate
relationship between two defendardid not create an implied joinder or consent to removal
stated,

[a]ll corporations and other business t#es which might be very closely related

in substance if not in form, are, of cear perfectly free to nratain and rely upon

their distinctiveness as legal entities andinsist that all famal procedures be

followed to the letter before submitting to the jurisdiction of any court in the

United States. Those business entitlesutd likewise expectiowever, that they,

too, will be held to strict and exaetj compliance with procedural rules.

Moreover, as noted, such strict comptia with procedural rules is required

where a party is invoking theastitory right of removal.
Id. at 647 (citations omitted).

Insofar as it is a separate business ynain official, affirmative, and unambiguous
consent to Ronald Fontenot'smeval was required of Compro X aegardless of its relationship

with the individually named defendant and whetbenot the same attorney represented both.

This argument is without merit.



Compro Tax moreover points otitat on the same date tHabnald Fontenot filed his
notice of removal, counsel for Compro Tax filed its corporate disclosure statén@oimpro
Tax maintains that the filing this corporate disclosure statement indicated its consent to removal.

Research by this writer was able to locate only one case where filing of a corporate
disclosure statement was considered in this context and that &t&gerFarm Fire and Cas. Co.

v. Dunn-Edwards Corp2010 WL 3033561 (D.N.M. 7/23/10). Asue in that case was whether
an informal telephone conversation betweennsel for defendants wherein counsel for one
indicated to the other consent to remove, Whioonversation was later memorialized in an
affidavit submitted after the thirty-day periodiould be sufficient to constitute the consent
required and the court determiniédid not. However, the coum footnote 19 noted, seemingly
sua spontethat “[tlhis Court does not considerubn-Edwards’ . . . filing of a corporate
disclosure statement to be unambigumakdations of its consent to removald.at *3.

Other filings more substantive than therpmrate disclosure statement mandated by
Fed.R.Civ.P. 7.1 have been heldntot constitute consent. Agaand as noted by plaintiffs in
their memorandum, the distrigtdge, in the case &nead v. Woodbine Production Corp008
WL 4610236 (W.D. La. 2008), found that a timely filadswer by a non-removing defendant
did not constitute an expression of consent tooal. The court noted that, while the answer
was timely filed within the 30 day period and there was no objection to removal contained in the
answer, the record was still @oof any document filed by the non-removing defendant reflecting
that it had expressly consented to removal. at *2. Finding that a picedural rule was not
satisfied, the court ordered remand. at *3. This ruling isn accord with dter rulings in this
state and others. e8, for example,Ammar’s Inc. v. Singgource Roofing Corp.2010 WL

1961156 (S.D. W. Va. 5/17/2010) (answer thatmbdl contain any affirmative or unambiguous
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manifestation of consent to removal was insufficient to serve as conSkmgtes v. Shaffer,
2007 WL 3237457 *3 (E.D.La.2007) (tleurt rejected the argumethtat an answer constituted
consent to removal citin@Getty Oil and noting that “[tjhe requineent that a defendant give
consent within 30 days after the first defendant receives services is a rigid RAetgr v.
Safeco Ins. Co. of Illinois2007 WL 3236424 (E.D. Mo. 2007) (wheaeswer was silent as to
the issue of removal, that answer could notdeemed consent to removal as required by 28
U.S.C. § 1446(b))Jnicorn Systems, Inc. Wational Louis University262 F.Supp. 2d 638 (E.D.
Va. 2003) (where answer filed was silent on theassuconsent to removal, that answer was not
an “affirmative . . . and unambiguous” manifestation of condentat 643, thus remand was
warranted)Henderson v. Holme920 F.Supp. 1184 (D. Kan. 1996) (wheanswer is silent as to
consent for removal, consent will not be inferred).

Compro Tax’s corporate disclosure statement, which is mandated by rule for all
nongovernmental corporate parties, fails to raféitively indicate its consent to removal.
Because this document contains no affirmative and unambiguous consent to removal, this court,
like those set forth aboydinds that its filing does not constitute a sufficient expression of
consent.

This argument also lacks merit.

Finally, Compro Tax contends that wherfiléd a removal in the “companion case” of
Amanda Keating v. Compro Tax, Ii¢gp. 09-0836 on the dockef this courtthis indicated its
consent to removal in the present caseAlthough Compro Tax characterizes tAenanda

Keating v. Compro Tax, Incase as a “companion case,” the rdsf this court reflect no such

" Compro Tax, Inc.’s corporate disclosure statemenplsi avers: “Defendant, Compro Tax, Inc., is a Texas
corporation that has no parent corporation and there are no publicly held corporatiomsthi@86 or more of its
stock.”
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designation. Although the two cases inobkimilar factual scenarios, tifenanda Keating v.
Compro Tax, Inccase was filed by a different plaintiifho is represented by different counsel
and does not name Ronald Fontenot as a defefidiris.axiomatic that this court cannot look to
pleadings filed in a separate, unrelated caserumdéferent docket number in order to decipher
whether or not Compro Tax consented to oeat in the present act. Clearly, under the
mandate ofsetty Oil,Compro Tax was required to timely fid®me “written indication ... that it
has actually consented to [removallGettyat 1262, n. 11. “Otherwise, there would be nothing
on the record to ‘bind’ the lalgedly consenting defendantd™®.

This argument also lacks merit.

CONCLUSION

Compro Tax neither joined in Ronald Fontenot’s notice of remoealid it timely file
any pleading wherein it affirmatively and unaguusly consented to m®val within the 30
day time limit prescribed by 28 U.S.C. 8§ 144%his court is bound by the directive that any
ambiguities are construed in favor of remaBdtler v. Polk,592 F.2d 1293, 1296 {5Cir.
1979), and any doubt as to the district court’s juctsah must be resolved in favor of remand.

Shamrock Oil & Gas Corp. v. Shee343 U.S. 100, 108, 61 S.Ct. 868, 85 L.Ed. 1214 (1%EB);

° The notice of removal iAmanda Keating v. Compro Tax, Inblg. 09-0836, (Doc. 1) was filed on behalf of the
only named defendant in the suit, Compro Tax, Inc. This opinion in no way addresses theéypobZi@mpro
Tax’s removal in that case.

1% This situation is distinct from that presented to this galbeit to a different Magistrate Judge and District Judge,
in Riles v. Stevens Transport, In2006 WL 3843029 (W.D. La. 2006). Riles,one defendant removed timely but
without consent of two other served defendants. Thetwih@ther defendants removed separately the next day, in
a suit given a separate number, but mgethout consent of the first removirdgfendant. After noting that each
notice, standing alone, was proceduraléfective, the court went further to hold that the removal by the second set
of defendants was “equally if not more indicative of their consent to removal” than would be a joining in the consent
of the first removing defendantd. at *3. Even though theonsent of each defendant was expressed separately in
removals that were assigned different docket numbersebgatirt, “[t]he filing of that indication of consent under a
different civil action number, now consolidated with these, complied with the rule of unanimity. This court
received timely filed written indicationdm each defendant or an attorney formally acting on its behalf that each
defendant consented to removal of the state court lawddit. The indications sought to be combined here emanate
from two separate state court proceedings involving different plaintiffs and the two cases have notdmdidiateoin

in this court. The holding dRilesis not inapposite to our holding here.
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also Bosky v. Kroger Tex, L.R288 F.3d 208, 211 (5Cir. 2002) (removal state to be strictly
construed in favor of remand).

Based on the foregoing, the court finds that Compro Tax has failed to join in or consent
to the notice of removal filedy Ronald Fontenot ihin the 30 day time limitation. The court
finds that there was no indepent and unambiguous notice joinder or consent by Compro
Tax within said period. Therefore, the removal of this action to federal court is defective and
plaintiffs’ motion to remand is granted.

A separate order of remand is being issued herewith. As set forth in that order, the effect
of the order will be suspended for a period of feen (14) days fronotay’s date to allow the
parties to appeal to the distrazurt for review. Should either parseek review from the district
court, then the effect of this order is suspehdstil final resolution of the issue by the district
court.

THUS DONE AND SIGNED, in Chambers, hake Charles, Louisiana, this"day of

October, 2010.

P~ '
KATHLEEN
UNITED STATES MAGISTRATE JUDGE

" Since remand is required based on this procedure defect, there is no need to determine winktiés oourt
has federal question jurisdiction.



