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MAR 16 2~9 UNITED STATES DISTRICT COURT

10~ORE0~~_ WESTERN DISTRICT OF LOUISIANA

LAKE CHARLES DIVISION

CHURCH MUTUAL INSURANCE : DOCKET NO. 09-1464
COMPANY

VS. JUDGE TRIMBLE

KIMBERLY LYNN HEBERT, MAGISTRATE JUDGE KAY
INDIVIDUALLY AND AS
ADMINISTRATRIX OF THE
SUCCESSIONOF PATRICK ERASTE
HEBERT AND DONNA KELLY, AS
TUTRIX OF HER MINOR
DAUGHTER, KELSEY ANN LEIDIG-
HEBERT

MEMORANDUM RULING

Before the Court is a “Motion for ReliefUnderFederalRule of Civil ProcedureArticle

12b(l)(6)(7)” (doe. #10) filed by defendants,Kimberly Lynn Hebert, Individually and as

AdministratrixoftheSuccessionofPatrickErasteHebertandDonnaKelly, asTutrix ofher Minor

Daughter,KelseyAnnLeidig-Hebert,whereinthemoversseektohavethismatterdismissedbecause

Plaintiff, ChurchMutual InsuranceCompany(“ChurchMutual”) allegedlyfailed to properlyjoin

partiesandfor failure to stateaclaim on whichrelief canbe granted.

STATEMENT OF FACTUAL ALLEGATIONS

ChurchMutualfiled thisdeclaratoryactionpursuantto 28 U.S.C. § 2201 etseq.andFederal

Ruleof Civil Procedure57 for this Court to declarethe parties’respectiverightsandobligations

underacertainchurchinsurancepolicyby whichDefendantsseekcoverage.

OnDecember15,2008,ReverendWayneDartezhiredPatrickErasteHebert,alocalhunting
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andfishing guide, to takehim, his son-in-lawandnephewduckhunting.During thecourseof the

hunt,Rev.Dartezaccidentallyshotandkilled Ms. Hebert. At thetimeoftheaccident,Rev.Dartez

wasandstill is thePastorof Victory BaptistChurch. ChurchMutual issuedapolicy of insurance

to Victory Baptist Church. Defendantshavemadeclaims againstChurchMutual alleging that

certainpolicy languagemakestheinsurerliable for thedeathof Hebert.

Thedefendantsarethesurvivingspouse(KimberlyHebert)andaminorchild (represented

by DonnaKelly) ofMr. Hebert. After thisdeclaratoryactionwasfiled, Mrs. Hebertfiled a Petition

for Wrongful Deathin the
38

th JudicialDistrict Court for theParishof Cameron,Louisiana. The

Hebertsuitarisesout ofthe sameoperativefactsasthe instantComplaintfor DeclaratoryRelief

OnJanuary13, 2010,SammideanEats,LLC, (“Sammidean”)filed a “Petition of Interventionand

DeclaratoryAction” whereintheIntervenorassertedthatit hadbeenmadeadefendantin theHebert

suitbecauseofallegationsthatatthetimeoftheaccident,Rev.DartezwastheownerofSammidean

Eats,LLC makinghim responsibleunderrespondeatsuperior. In its Petition,Sammideanpraysfor

ajudgmentdeclaringthattheseDefendantsdo nothaveaclaim,causeor right ofactionagainstit

thataroseoutofthehuntingaccident.Thepetitionfor interventionwasgrantedonFebruary3,2010

byMagistrateJudgeKay.2 OnFebruary3, 2010,theStateDistrict Court,by consentoftheparties,

stayedthoseproceedingspendingtheoutcomeofthisDeclaratoryJudgmentAction.

ChurchMutual allegesthat Rev. Dartez’shuntingtrip wasunrelatedto his employment

dutiesasPastor,andfurthermore,hewasnot actingwithin thecourseandscopeofhis employment

asPastoroftheChurch. Thepurposeof thisdeclaratoryactionis to determineif thereis coverage

Doc.#9.

2 Doe.#15.
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for thedeathofHebertthatresultedfrom thehuntingaccident.ThemotionbeforetheCourt, filed

by Defendants,seeksto havethisCourtdismissthis declaratoryactionbecause(1) ChurchMutual,

failed tojoin indispensableparties,namely,VictoryBaptistChurchandtheallegedtortfeasor,Rev.

Dartez,and (2) for failure to stateacauseofaction.

LAW AND ANALYSIS

Defendantsmaintainthat it is obvious that Petitionersareattemptingto circumventthe

jurisdictionalrequirementsofdiversitybyfailing tojoin theirinsured(VictoryBaptist)to thisaction.

They then arguethat if Rev. Dartez, a Louisianacitizen, and Victory Baptist, a non-profit

organizationoftheStateofLouisiana,wereto bejoined,diversitywouldbeincomplete.Defendants

remarkthat thestatecourtproceedingshouldbeabletoruleon thecoverageissues.Defendantscite

FederalRule of Civil Procedure12(b)(l)(6)(7) to supporttheirposition.Rule 12(b)(7)refersto

failure to join apartyunderRule 19.~

~ Rule 19 providesthepertinentlanguageasfollowing:

(a) PersonsRequiredto BeJoinedif Feasible.

(1)RequiredParty. A personwhois subjectto serviceofprocessandwhose
joinderwill notdeprivethecourtofsubject-matterjurisdictionmustbejoined
asapartyif:

(A) in thatperson’sabsence,thecourtcannotaccordcompleterelief
amongexistingparties;or
(B) thatpersonclaimsaninterestrelatingto thesubjectoftheaction
andis so situatedthatdisposingoftheactionin theperson’sabsence
may:

(i) asapracticalmatterimpairorimpededtheperson’sability
to protectthe interest;or
(ii) leavean existingpartysubjectto a substantialrisk of
incurring double, multiple, or otherwise inconsistent
obligationsbecauseof theinterest.
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28 U.S.C.§ 1332providesthatfederalcourtsshallhavejurisdictionovermattersbasedupon

diversity of citizenship.A corporationshallbedeemedto beacitizenofanyStateby which it has

beenincorporatedandoftheStatewhere it hasits principal placeofbusiness.4ChurchMutual is

incorporatedin theStateofWisconsinandits principleplaceofbusinessis in Wisconsin. Victory

Baptist is a citizen of the State of Louisiana. If Victory Baptist was addedand alignedas a

defendant,thetwo partieswouldbecompletelydiverse.However,if Victory Baptistwasaddedand

alignedasaPlaintiff, thendiversitywould bedestroyedbecausetheDefendantsin this actionare

citizensoftheStateofLouisiana.Defendantsfail to addresswhetherVictory BaptistorRev.Dartez

shouldbenamedasplaintiffs ordefendants.

ChurchMutual maintainsthatjoining thesepartiesis not necessaryfor this declaratory

action, and evenif it was necessary,Victory Baptistwould be properlyalignedasa defendant

becauseChurchMutual hassoughtan orderfrom theCourt denyingcoverage.Therefore,joining

Victory Baptist to this actionwould not frustratediversity.

Defendantsin this actionhaveassertedthat ChurchMutual issuedapolicy of insuranceto

Victory Baptist,and thatsuchpolicy wasin full force andeffect at thetime of the incidentupon

whichtheunderlyingtort suitisbased.5ChurchMutualassertsthatonlytheDefendantshavesought

coverage,notVictory Baptist. Thus,ChurchMutual arguesthat FederalRuleofCivil Procedure

19 doesnotrequirethatVictory Baptistbejoined or namedasa party. TheCourt agrees.In their

memorandumin supportofthemotionto dismiss,Plaintiffshavefailed to establishorconvincethis

~ 28 U.S.C. § 1332(c).

~ KimberlyHebert, eta!v. WayneDartez,et a!, CaseNo. 10-18555,
38

th JudicialDistrict
Court, CameronParish,Louisiana.
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Courtthat Victory BaptistandlorRev.Dartezmustbejoined aspartiesto this declaratoryaction.

Plaintiffs further fail to addresshowthesepotentialpartiesshouldbejoined~eitherasplaintiffs or

defendants.Furthermore,Plaintiffs havefailed to showwhy ChurchMutual hasfailed to statea

causeofaction.

This Court’s ruling asto coveragewill not determineliability and doesnot requirethat

Victory Baptist be joined as an indispensableparty. 28 U.S.C. § 1332 grantsfederal courts

jurisdiction overmatterbasedupon diversity of citizenshipwhena plaintiff anddefendantare

citizensofdifferentstates.ChurchMutualarguesthatit is not requiredto sharethestatecitizenship

ofits insuredforpurposesofthis litigation. ChurchMutualis correct.Unlessthisactionis adirect

actionsuit pursuantto Louisiana’sDirectAction Statute,acorporationis deemedto beacitizenof

any Stateby which it hasbeenincorporatedand of the Statewhere it has its principal placeof

business.6 Thereis substantialjurisprudencethat recognizesthat a declaratoryaction filed to

determineonlyinsurancepolicy coverageissuesis notadirect actionsuitwhichwould requirethat

theinsurerbedeemedto beacitizenof thestateofits insured.7

ChurchMutual wasincorporatedunderthe lawsofWisconsinandhasits principleplaceof

businessin Wisconsin.DefendantsarecitizensofLouisiana.Thesepartiesarecompletelydiverse.

Accordingly,this Court hasjurisdictionover this declaratoryaction.

CONCLUSION

Forthereasonsset forth above,themotionto dismisswill be denied.

6 28 U.S.C.A.§ 1332(c).

‘ EvanstonIns. Co. v. Jimco,Inc., 844F.2d1185 (5thCir. 1988);Dairy!andIns. Co. v.
Ma/cover,654 F.2d1120 (5th Cir. Unit B Sept. 1981);GovernmentEmployeesIns. Co. v. LeB!eu,
272 F.Supp.421 (E.D. La. 1967).
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THUS DONE AND SIGNEDin Chambersat LakeCharles,Louisiana,this I (c day of

March,2010.

J ES T. TRIMBLE, JR.
tINITED STATES DISTRICT JUDGE
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