Cameron Parish et al v. Aspect Energy L L C et al Doc. 39

UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

STATE OF LOUISIANA and THE : DOCKET NO. 2:11-CV-00489
CAMERON PARISH SCHOOL
BOARD

VERSUS
JUDGE MINALDI

ASPECT ENERGY LLC, AZIMUTH

ENERGY LLC, CONOCOPHILLIPS

COMPANY, DUNDEE PETROLEUM,

INC. : MAGISTRATE JUDGE KAY

MEMORANDUM ORDER

This court granted defendant ConcoPhills.’s Motion for Oral Argument Doc. 27 on
May 23, 2011. After conducting an extensive revaboth the record anpleadings this court
concludes that the issue presenbefore it is clear and oralgament would not assist in the
ultimate determination of this matter.

For reasons stated herein, that plaintiffs’ Motion to Remand DocGRANTED, and
defendant’s Motion for Leave to File &mended Notice of Removal Doc. 28D&NIED.

Facts and Procedural History

This suit was originally filed On May 13, 2010, in the 38th Judicial District, Cameron
Parish, Louisiana. Doc. 1 atP. In the original complaint plaiiffs, the State of Louisiana and
the Cameron Parish School Board, named &sndants Aspect Energy LLC, Azimuth Energy
LLC, ConocoPhillips Co., and Dundee Petroleum I8ervice of process dlfie original petition
for damages was made on May 20, 2010. Dodlaintiffs amended thepriginal petition for

damages, and service of process of thenai®e petition was executed on March 1, 2011. Doc.
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Defendant ConocoPhilips Co. sought removatha$ suit to the United States District
Court Western District of Louisiana on Mar2i, 2011, based on the belief that this court has
“original jurisdiction of this matter because @&icle 1ll, 8 2 of theUnited States Constitution
establishes such jurisdiction, )(lone of the plaintiffs is the state of Louisiana; and (c)
ConocoPhillips is a citizen of states other thanuisiana, specifically Delaware and Texas.”
Doc. 1, p. 2. Defendant ConocoPhillips Co. statess Notice of Removal that “[clounsel for
Aspect Energy LLC and Azimuth Energy LLC has mf@d undersigned counsel that both of his
clients consent to removal.” Doc. 1, p. 3.

On April 1, 2011, plaintiffs filed a motion temand alleging that removal was improper
for various reasons, most notably because GaPlodips’ notice of removal was 1) untimely
under 28 U.S.C. § 1446, 2) procedurally defectivetdues failure to obtain the written consent
to removal from co-defendants (Azimuth LLC afsspect LLC), and 3) lacked a valid basis for
this court to exercise jurisdiction over this matt®oc. 7, p.1-2. Thisotion is now before the
court

On May 23, 2011, in response to plaintiégpril 1, 2011, Motion to Remand, defendant
ConocoPhilips Co. filed a motion requesting leavéileoan amended notice of removal. Doc.
28, p 2. ConocoPhillips Co. ditbt concede that their notice mimoval was defective in any
way but alleged that they werequesting leave to amend theketition “in anabundance of
caution — and in order to cleamarported obstacle to this cougtaining jurisdiction over this
case.”ld. This motion is also before this court.

Law and Analysis

Section 1441 of Title 28)nited States Codgyrovides that “any civil action brought in a
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State court of which the districiourts of the United Statesvsaoriginal jurisdiction, may be
removed by the defendant or the defendantsghéodistrict court of the United States for the
district and division embracing the place wherehsaction is pending.” 28 U.S.C. § 1441(a).
If an action is not initially rmovable, but later becomes remble the second paragraph of §
1446(b) directs that,

a notice of removal may be filed withinitty days after receipt by the defendant .

.. of a copy of an amended pleading, motiorder or other paper from which it

may first be ascertained thtéite case is one which is or has become removable,

except that a case may not be removed enbtsis of [diversity of citizenship]

more than one year after commencement of the action.

28 U.S.C. § 1446(bxee alsdMicCabe v. Ford Motor CoNo. 10-98, 2010 WL 2545513, at *5
(E.D. Tex. June 21, 2010) (“Whilhe first paragraph of 8 1446(lapplies to cases that are
removable based on the initial pleadings, padytavo applies to cases that are not removable
at the time of filing but become removable attedalate.”). Further, section 1446(b) has been
interpreted to require that allrsed defendants join in the remadyzetition within thirty days of
ascertaining that the case has become remov&amstty Oil Corp. v. Ins. Co. of North Amerjca
841 F.2d 1254 at 1262 (5th Cir. 1988).

The burden of proof for establishing fedeaisdiction is placed on the party seeking
removal and is to be construed narroahd in favor of remand to state coug8hamrock Oil &
Gas Corp. v. Sheet813 U.S. 100 (1941Willy v. Coastal Corp.855 F.2d 1160, 1164 (5th Cir.
1988) (citingWilson v. Republic Iron & Steel G257 U.S. 92 (1921)).

l. Consent to Removal

There is no express statutory requiremfat joinder or consent by co-defendants;

however, the case law firmly teblishes this requirement which is known as the “rule of



unanimity.” Spillers v. Tillman 959 F.Supp. 364, 368 (S.D. Mig997). Under the “rule of
unanimity,” all properly served defendants miistely join in or consent to the removaDoe,

969 F.2d at 167. IGetty OIil, suprathe Fifth Circuit held that this rule requires that, pursuant to
the first paragraph of 8§ 1446(b), “since the patitrmust be submitted within thirty days of
service on the first defendant, all served defendawist join in the petition no later than thirty
days” after 8 1446(b) isiggered. 841 F.2d at 1262-Ge also White v. Whjt82 F.Supp. 2d
890, 892-93 (W.D. La. 1998) (“All served defendamtsst join in the removal, and since the
notice of removal must be filed within thirty yiaof service on the first defendant, all served
defendants must join in the removal no later tharty days from theday on which the first
defendant is served.”). Thnsent must be in writing, besau“[o]therwise, there would be
nothing on the record to ‘bind’ ¢hallegedly consdimg defendant."Getty, 841 F.2d at 1262
n.11; «e alsol6 James WM. Moordyloore’s Federal Practice8107.30[2][a][ii][B] (3d. ed.
2010) (stating that “join in’ has beeattefined to mean support in writing”)Furthermore, “a
mere statement by the removing defendant to fiieetethat all other defendants who have been
served with summons in the actibave stated that they consémtremoval or that they do not
object to removal is insuffient” for purposes of satisfygnthe ‘rule of unanimity’. Seel6
James WM. MooreMoore’s Federal Practice§107.30[2][a][ii][B] (3d. ed. 2010) (citing
Ogletree v. Barnes851 F. Supp 184, 188 (E.D. Pa. 199 v. O’'Donohue38 F.3d 298, 301
(7th Cir. 1994)Beard v. Lehman Bros. Holdings, Ind58 F. Supp. 2d 1314, 1319-1321 (M.D.
Ala. 2006). “[F]ailure to adequdtereflect the consent of all defendants in a removal notice is a

defect not curable by amendment and requiring remarditoin v. Gulf South Pipeline Co.,

! This unanimity requirement is based on 28 U.S.C. § 144il{&h provides that “the defendant or the defendants”
may remove the case. The courts have read these wardsatothat if there is more than one defendant, then the
defendants must act collectively to remove the cBse v. Kerwood969 F.2d 165, 167 (5th Cir. 1992).
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L.P., No. 4-824, 2004 WL 1196980, at *2 (E.D. La. May 26, 2084¥ alsdGarner v. Hyken,
2011 WL 100209€.D. La. March 18, 2011) (gnting plaintiff's motion to remand, because not
all of the served defendants timgdned or consented to removaBeard v. Lehman Brothers
Holdings, Inc.458 F.Supp. 2d 1314 (M.D. Ala. Sept. 15, 2006it; see Glover v. W.R. Grace &
Co., Inc, 773 F.Supp. 964 (E.D. Tex. 1991) (allowingnmval where one party’s consent was
four days late).

In Aucoin defendants filed a Notice of Reméwahich did not include the written
consent of all served defendartisit simply included an averment stating: “All properly joined
and served defendants consenth& removal of this matterAucoin v. Gulf South Pipeline Co.,
L.P., No. 4-824, 2004 WL 1196980, at *1 (E.D. May 26, 2004). Consequently, defendant
filed a Motion for Leave to Amend their noticereimoval pursuant to 28 U.S.C. 8§ 1653, in order
to add the written consent ofetin co-defendants and cure thaotice of removal’s procedural
defectivenessld. at 1. The Eastern District, relying on Fifth Circutigprudence, most notably
Getty Oil, supra found that the defendant’s failure &mlequately reflect the consent of all
defendants in a removal notice is a defecichs not curable by amendment and requires
remand.ld. at 1-3.

Like the Defendant iAucoin ConocoPhilips Co.’s Notice of Removal did not include
the written consent of all served defendants, dioiply noted: “Counsel for Aspect Energy,
LLC and Azimuth Energy LLC has informed undgrstd counsel that botf his clients consent
to removal.” Doc. 1 p. 3. Fumérmore, like the defendant Aucoin ConocoPhilips Co. moved
to amend its Notice of Removal pursuant to 29.0. § 1653 in hopes of curing any procedural
defects in its Notice of Removal; howevé&opnocoPhillips Co., like the defendant Aucoin

filed a motion to amend its notice of removalyoafter the 30 day time limitation of 28 U.S.C. §
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1446(b) had expiredl.

Consequently this court finds thafonocoPhilips Co.’s Notice of Removal is
procedurally defective due to its failure taclide an adequate expression of consent of all
named defendants. This defeehders defendant’s Notice Bemoval invalid, and this court
must remand this matter to state court accagigin Therefore, plaintiffs Motion to Remand
Doc. 7 is proper, and is hereBRANTED?,

. Motion to Amend Notice of Removal

Defendant ConcoPhillips Co. filed a motion feave to amend their Notice of Removal in
this court on May 23, 2011, in hopes of curing the procedural defectdcaydeeir failure to
satisfy the rule of unanimityDoc. 28. As we noted in th@receding section the “failure to
adequately reflect the consent of all defendant removal notice is a defect incurable by
amendment and requiring remandRucoin v. Gulf South Pipeline Co., L.lNo. 4-824, 2004
WL 1196980, at *2 (E.D. LaMay 26, 2004) (citingmith v. Union Nat'l Life Ins187 F.Supp.
2d 635 (S.D. Miss. 20018ims v. Ward2001 WL 110436 (E.D. La. 2001yayers v. Connell
651 F. Supp. 273 (M.D. La. 1986). A defendant mmend his removal petition, if he does so
within the thirty day time period sdorth in 28 U.S.C. § 1446 (b)ld. (citing Courtney v.
Bendetto 627 F.Supp. 523, 527 (M.D. La. 1986). Otiwe thirty day delay period has run, the
only means available to amend a defitieatice of removal is 28 U.S.C. § 1658d. (citing

Marshall v. Skydive America Soutd03 F.Supp. 1067, 1069 (E.D. Tex. 1995). However, 28

? Defendants filed a motion for leave to amend their original Notice of Removal on May 23, 2011, approximately 83
days after Plaintiff's executed service of gees of their amended complaint. Doc. 28.

3 Plaintiffs’ Motion to Remand contains several alternative grounds upon which they contend that this court could
properly order the remand of this matt&ee generallfpoc. 7. However, this coust’determination that defendant
ConocoPhillips Co., failed to satisfy the rule of unanimitysudficient justification for remand, in and of itself.
Therefore, because remand is proper upon this ground #himepurt need not address those ancillary issues raised

in plaintiffs’ motion to remand



U.S.C. 8 1653 may only be used to cure defecallegations of jurisdiction, and may not be
called upon to amend a procedural defect sucheafatlure of defendant to satisfy the rule of
unanimity. Id. (citing Brooks v. Rosieres85 F.Supp. 351 (E.D. La. 1984)).

Defendant ConocoPhillips Co. failed to ameétsdNotice of Removal prior to the accrual
of the thirty day time period séorth in 8§ 1446(b), as a rdsit may no longer amend its notice
of removal in order to cure the procedudfects contained therein. Further, even if
ConocoPhillips Co. was allowed to amend its notice of removal, it would have no effect upon
this court’s decision to remand dsefendant’s notice of removalowld still contain a procedural
defect requiring remand.

Accordingly, this court finds that defenda@bnocoPhillips’ Co. motio for leave to file
an amended Notice of Remow@dbc. 28 should, and is hereBDENIED.

Conclusion

In consideration of the aboyvthis court finds that defendConocoPhillips Co, Notice
of Removal contained a procedural defect, ardetiore plaintiffs’ Motion to Remand Doc. 7 is
herebyGRANTED. The effect of this order is to be stalyfor a period of fourteen (14) days to
allow any aggrieved party to seek review frora thistrict court. Shdd no party seek review
then the clerk is to return this matte the appropriate state court.

Furthermore, for the above mentionedasens this court finds that defendant
ConocoPhillips Co. Motion for Leave to File A&xmded Notice of Removal Doc. 28 should be

and is herebYDENIED.



THUS DONE this 23rdday of August, 2011.

KATHLEEN
UNITED STATES MAGISTRATE JUDGE



