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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

SERINA GUILLORY ) CIVIL NO. 2:13-cv-01980

VERSUS ) JUDGE MINALDI

PROGRESSIVE PALOVERDE

INSURANCE COMPANY ) MAGISTRATE JUDGE KAY

MEMORANDUM ORDER

Before the court is the motion to remand [ddt.filed by plaintiff Serina Guillory
(hereafter, “Guillory”). For the following reasons, IT IS ORDERED that the moishereby
DENIED.

|. BACKGROUND

On May 20, 2013Guillory sueddefendant Progressive Paloverde Insurance Company
(hereafter, “Progressive”) in its capacity as Guillory’s uninsured/umglened motorist carrier.
Doc. 1, att. 2, p. 1Guillory filed suitin the 33rd Judicial District Court in and for Allen Parish,
Louisiana. Id. The petition for damages allegedat Progressivevas liable for injuries
sustained in a November 10, 20tar accidenwith Mr. Ronald Strotheran uninsured motorist.

Id. at 2.

On June 19, 2013Progressive timelyemoved tle caseto this court. Doc. 1, p..1
Progressive asselttsat the matter involves a controversy between citizens of different stdtes an
thatthe amount in controversy is over $75,000. at 2. Therefore, Progressive claim#uit this

courthassubject mattejurisdiction under 28 U.S.C. § 1338.
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In response to the removal, Guillory filed a “stipulati@imply stating that Guillory
“desires to stipulate that her claim asserted does not exceefi75,000. Doc. 3, p. 1 One
month after the stipulation, Guillory filed the instant motion to remambc. 4. Guillory
contend that her stipulation affirmatively establishes that her claim is for less #¥&,000.
Doc. 4, att. 1, p. 1. Guillory states that Progressive, “based upon the stipulation, does not oppose
the motionto remand’ 1d. at 2. Progressivelid not respond to the motion.

II.LAW & ANALYSIS

Any civil action brought in a State court of which the district courts have original
jurisdiction may be removed to tipeoper district court. 28 U.S.C. § 1441(dDistrict courts
have original jurisdiction over all civil actions where the amount in controvexsgeds
$75,000, exclusive of interest and costs, and is between citizens of different stateS.Q&U
133(a)(1) The diversity provisions of 28 U.S.C. 8§ 1332(a)(1) require complete diversity
among the partiesCaterpillar Inc. v. Lewis, 519 U.S. 61, 68 (1996). The removing party bears
the burden of showing that removal was procedurally proper and that federal junsdiasts.

See De Aguilar v. Boeing Co., 47 F.3d 1404, 1408 (5th Cir. 1995).
A. Diversity

The parties do not disputed existence of complete diversit§uillory was domiciled in
Louisiana both at the time of removal and at the time the case was bled. 1, pp. 23.
Progressivé was a Indianacorporation with its principal place of business Ginio. Id.
Therefoe, there is completdiversity among the partiasnder 28 U.S.C. 8332 The only

remaining question is whether the jurisdictional amount in controversy is satisfied

! Progressive points out that Guillory’s suit is not a “direct attioer the meaning of 28 U.S.C. § 1332(c)(1).
Doc. 1, p.3Accordingly, Progressive does not assume Guillory’s Louisianadilenm the instant caseCrescent
City Pediatrics v. BankersIns. Co., 459 F.Supp. 2d 510, 513 (E.D. La. 2006).
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B. Amount in Controversy

Louisiana law forbids plaintiffs in state court from pleadmgpecific numerical value of
damages Gebbia v. Wal-Mart Sores, Inc., 233 F.3d 880, 882 (5th Cir.2000) (citing Laode
Civ. Proc.art. 893). Therefore, when a case originally filed in a Louisiana state court is removed
to federal court on the basisdifversity, the removing defendant must prove by a preponderance
of the evidence that the amount in controversy exceeds $75,00@.0@iting Lucket v. Delta
Airlines, Inc., 171 F.3d 295, 298 (5th Cir.1999)7A defendant may meet this burden by either:
(1) showing that it is facially apparent that the amount in controversy exceeds $75,000.00, or (2)
setting forth facts in its removal petition that support a finding of the requisite &nmmoun
controversy.Lucket, 171 F.3d at 298.

Even if a defendant mesethis burden, remand is still proper if the plaintiff demonstrates
that it is legally certain that its recovery will not exceed the jurisdictional aim@eAguilar v.
Boeing Co., 47 F.3d 1404, 1409 (5th Cir. 1993laintiffs can meet this burden by filing a pre
removal binding stipulation or affidavit affirmatively renouncing their rightdceat a judgment
in excess of $75,000.00d. at 1412 (citingn re Shell Qil Co., 970 F.2d 355356 (7th Cir.1992)

(per curian).

Postremoval affidavits or spiulations do not deprive the district court of jurisdiction and
they are not to be considered in support of remand unless, at the time of remcsalptime in
controversy is ambiguousGebbia, 233 F.3d at 888&iting Associacion Nacional de Pescadores
v. Dow Quimica de Colombia SA., 988 F.2d 559, 565 (5th Cir.1993) This is becaus¢he
amount in controversy is determined on the basis of the record as itagttststime of removal.

Pescadores, 988 F.2d at 565



It appears that Progressive does dpute remandbased onGuillory’s amountin-
controversystipulation. Seedoc 4 Neverthelesshe stipulationis without effect In order to be
binding, astipulation must be filebeforeremoval and affirmatively renounce the right to collect
damagesn excess of the stipulated amouilte Aguilar, 47 F.3dat 1402 Guillory’s stipulation
was filed after removal and contains no affirmative renunciation. DocA&ordingly, the
stipulation is not binding andioes not affedhe jurisdictional analysi

Furthermore we conclude that it is facially obvious from Guillory’s petition that the
amounti-controversy is satisfied Doc. 1, pp. 34. Guillory claims numerous elements of
damages, including:

statutory penalties and attorneys’ fees;

past and future pain and suffering, both mental and physical,
past and future medical travel expenses;

past and future medical expenses

past and future disability and impairment;

past and future loss of enjoyment of life; and

past and future mental angh

Doc. 1, att. 2, p. .3 Considering the natur6uillory’s medical claimsalong with her other
elements of damageis,js obvious that the amouirt-controversyexceed $75,000.

Insofar as the amoui-controversy is not ambiguous, Guillory’s posmoval
stipulationis irrelevant See Gebbia, 233 F.3d at 883. Thus, even if Guillory’s stipulation were
binding, it would not be considered in support of remdiad.

[11. CONCLUSION
For the foregoing reasong, IS ORDERED that Guillory’s motion to remand [doc. 5] is

hereby DENIED.

2 Guillory alleges a spinal injury as a result of the accident, which causes her severémadiersand loweback
pain and has already required two MRBoc. 1, att. 2, p.1Guillory also alleges knee pain, which necessitated a
third MRI. 1d.
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THUS DONE this25" day ofNovenber, 2013.

KATHLEENS
UNITED STATES MAGISTRATE JUDGE



