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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

MELVIN MORRIS ) DOCKET NO. 2:13-cv-02246
VERSUS ) JUDGE TRIMBLE
UNITED STATESOF AMERICA ) MAGISTRATE JUDGE KAY

MEMORANDUM ORDER

Before the court ighe motion to transfer venue, [doc. 5], filed bye United States
government(hereafter, “the government”)rhe government requesadransferof this actionto
eitherthe Northern District of Florida or the Northebistrict of Texasoursuant to 28 U.S.C. §
1404(a). Plaintiff Melvin Morris (hereafter, “plaintiff’) opposes the motion.

For the following reasons, defendant’s motion is hef2B}IED.

|. FACTS& PROCEDURAL HISTORY

Plaintiff, a resident of Leesville, Louisianfled a wrongful death action in this court
pursuant to the Federal Tort Claims Act (hereafter “FTCAThe complaint concerns events
that allegedlyoccured while plaintiff's mother, Ms. Cassandra Womack, was an inmate in the
custody of the Federal Bureau ofdéns(hereafter, “BOP”).

From October 20030 June 2006Ms. Womack was incarcerated at the Federal
Correctional Institution in Tallahassee, Florigeereafter,'FCl Tallahassee”) Doc. 1, p. 2.1n
June 2008vis. Womack was transferred to the Federal Medical Center of Carswedbfieer
“FMC Carswell”) in FortWorth, Texas,where she remained until her release in 200Rl.
Plaintiff claims thatwhile Ms. Womack was aFCl Tallahasseeand FMC Caswell, BOP
employees failed to recogniteer symptomsof abdominal pain and iron deficiency aneram

indicative of colon cancethe diseastom which sheeventually diedn 2009. Id. at 2-3.
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The governmenmovesto transfer this action to either: (1) thidorthern District of
Florida, where FCI Tallahassee is locatedr (2) the Northern District of Texas, where FMC
Carswell is located According to the governmenthis action has little connectioto the
Western Dstrict of Louisianaas all of the allegedventstook place elsewheréhe majority of
potential withesses do not reside in this dist@actd Louisiana law will not govern the action
Therefore, the government requests a transfer of vpargeiant to 28).S.C. 81404(a),based
upon considerationmcluding fairnessto the litigants conveniencdor potential witnessesand
judicial economy.

Plaintiff responds thatunderthe plain language of 28 U.S.C. § 1402(b), a tort claim
against the United States may be litigated in the district where the plaintiff re€8d3.S.C.

§ 1402(b). Plaintiff argues that #n government has not shown good causeréosferring the
actionandtherefore his choice of forum should not be disregarded.
[I.LAW & ANALYSIS

When faced with a motion to transfer venue, the court must first determine winether t
claim could have been brought in the transferee cduarte Volkswagen of America, Inc., 545
F.3d 304, 312 (5th Cir. 2008)ereatfter, “Volkswagen II") If so, then“[flor the convenience of
parties and witnesses, in the interest of justice, a district court may trangfeivil action to
any other district or division where it might have been brought'. 28 U.S.C. § 1404(a).

In the instant case, it is undiged that venue would have been proper in either of the
potential transferee courtSA ny civil action on a tort claim against the United States ufider
FTCA] may be prosecuted. . in the judicial district where the plaintiff resides or wherein the

act or omission complained of occurred.” 28 U.S.C. 8§ 1402@xcordingly,under 28 U.S.C.



8 1402(b), suit could have been brought in the Northern District of Florida, where FCI
Tallahassee is located, or the Northern District of Texas, where FMC Cassloeated.

It must thereforebe determined whether thgovernmenthas shown good cause for
transferring this action.

A plaintiff's choice of forum is “neither conclusive nor determinatiie.’re Horseshoe
Entertainment, 337 F.3d 429, 434 (5th Cir. 2003he adjudication of a motion to transfer venue
under 28 U.S.C. 8§ 1404(a) is squarely within the discretion of the district court, based on
“individualized caséby-case consideration of convenience of fairnesStéwart Org., Inc. v.
Ricoh Corp., 487 U.S. 22, 29 (1988} owever,amotion to transfer undeg 1404(a) will not be
granted unless the movant shows good cause for a traméfiemble Oil & Refining Co. v. Bell
Marine Serv., Inc., 321 F.3d 53, 56 (5th Cir. 1963).

The Fifth Circuit defines “god @usé as a showinghat the transferee court adearly
more convenienthan plaintiff's chosen forum Volkswagen I, 545 F.3d at 315.[W] hen the
transferee venue is not clearly more convenient than the venue chosen by th#, pleenti
plaintiff's choice should be respected/hen the movant demonstrates that the transferee venue
is clearly more convenient, however, it has shown good cause and the districslemud
therefore grant the transferld.

The convenience determinatioveighs several public and private interest factorsl.
(citing Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947))The private interest factors includ¢l)
the relative ease of access to sources of proof; (2) the availability of comypplecess to
secure the attendance of witnesses; (3) the cost of attendance for willingsestnesd (4) all
other practical problems that make trial of a case easy, expeditious apdnsee.”ld. (citing

In re Volkswagen AG, 371 F.3d 201, 203 (5th Cir. 2004)The public interest factors include:



“(1) the administrative difficulties flowing from court congestion; (2) the lodarest in having
localized interests decided at home; (3) the familiarity of the forum with the &wvith govern

the case; and (4hé avoidance of unnecessary problems of conflict of laws or in the application
of foreign law! Id. (internal citations omitted).

For the following reasons, evconclu@ that the government has nehown either
alternative forunto beclearly more convenrd than the Western District of Louisiana.

A. PrivateInterest Factors

First, regarding the relative ease of access to sources of preatpnclude that this
factor is neutral. Most if not all of the evidencen this matter is documentargnd Ms.
Womack’s medical records from FCI Tallahassee and FMC Carswell are already fiff’plain
possession. Doc. 12, p. Any recordsof Ms. Womack’streatment in Alexandria, Louisiana
may easily be obtainediccordingly, neither alternative distrias clearly more convenient in
this regard.

Second regarding the availability of compulsory process, it is true that compulsory
process would not be available for this court to secure the attendance drhowitnesses in
the Tallahassee and Fort Worth are&ee Fed. R. Civ. P. 45(c)(1). However, the Government
has notprovided this court witlthe names o&ny nonparty withessesvho may testify or why
such testimony would be relevamll of the witnesses listed by thgovernment are BOP
employeesand as suchare properly considered parties to this actkhU.S.C. § 1346(b)We
also note that the parties are free to depose angfatatewitnessin the withess’s home district
and to use that deposition testimony at trial should the withess be unable to apmsatistrict.

Fed. R. Civ. P. 32(a)(4).



The cost of #iendance foout-ofstate but willing witnesseseighs in favor of transfer.
However, because weavethree districts thatare proper, the benefits of transfer to one district
will be outweighed by the detrimental effetbsthe other. Regardless of where this suit will be
tried, certain parties and witnesses will inevitably be fotoadavel far from their home district.
Although the government argutt the cost of travel to this court would be “astronomichk”
government fails to consider that it might be dastlierfor witnesses to travel from the Northern
District of Florida to the Northern District of Texas (or vice versa), ratraar tb the Western
District of Louisiana.

We conclude that the private interest factors do notlglegigh in favor of transfer.

B. Public Interest Factors

The Government stresses that that there is “n@ammegful tie between the underlying
dispute and the Western District of Louisiana, notwithstanding proper venue of thAsd€eliGn
in this court.” We disagree.

Plaintiff is a resident of Leesville, Louisiana, and he is specifically aadwto sue in
his home district 28 U.S.C. § 1402(b)Furthermoreplaintiff declared under penalty of perjury
that after Ms. Womack was releas from federal custody in 2008he underwent cancer
treatment at Rapides General Medical Center, in Alexandria, Louisizo@a.12, att. 1, p. 2, 1 4.
Plaintiff declared that such treatment occurred until Ms. Womack died, ivilleekouisiana,
in February 20091d.

Contrary to the government’'s assertions, plaintiff's statements sughy@giroposition
that a portion oMs. Womack’s medical records, and several treatment providers, are located in

the Western District of Louisianégee 28 U.S.C. 8 1746. Furthermore, Ms. Womack died in this



district. We conclude that thenderlying circumstances bear enough of a relaiop to this
district such that plaintiff's choice of forum should not be lightly disregarded.

Thethird public interest factor, “th&miliarity of the forum with the law that will govern
the casg does not weigh in favor of transferAlthough the substantive laws of Florida and
Texas will govern liability in this mattesee Tindal by Tindal v. United Sates, 901 F.2d 53, 55
(5th Cir. 1990), any of the three possible districts will at some pgiplty the law of a different
state. Furthermore, th&overnment does not establish that this court is unalapply the laws
of Texas or FloridaSee Action Indus., Inc. v. U.S. Fid. & Guar. Co., 358 F.3d 337340 (5th Cir.
2003) (upholding denial of a motion to transfer venue because defendant didabbsteshat
Mississippi district court was unable to apply Tennessee law). Accordingly, mdhe three
potential districts is clearlguperior taany otheyand this factor is neutral.

The remaining public interest factors, i.e. avoidance of court congestion and
conflict-of-laws issues, are not implicated by this matter. Therefore, after weighinmulkiie
and private interest factors, we conclude that the government has not demonstratedeitiaert
alternative district is clearly more convenient than the Western District adihoa.

[11. CONCLUSION

For the foregoing reasond, IS ORDERED that the government’s motion to transfer

venue, [doc. 5], iberebyDENIED.

THUS DONE this16" day ofDecenber, 2013.

KATHLEENS
UNITED STATES MAGISTRATE JUDGE



