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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

TIMOTHY L. CHANDLER * CIVIL ACTION NO. 2:13-CV-02553
*
V. *
*  JUDGE SUSIE MORGAN
UNITED STATESOF AMERICA, ET *
AL. *
* MAGISTRATE JUDGE KAY
*
*

kkhkhkkkhkhkkkhhhkkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhhhkhhhkhkhhkhkhhkhkhhkhkhhhkhhhkhhhkhdhhkhdhhkhdhkkk,kx%%

MEMORANDUM RULING

Before the court is a Motion to Dismis&kec. Doc. 70) filed by the defendants, the
United States of Americdthe governmeri) and Nathaniel Greene, Sihe plaintiff Timothy
Chandler filed a Motion for Hearing (Rec. Doc. 76). For the following reasonb]dtien to
Dismiss (Rec. Doc. 7@yill be GRANTED, and the Motion for Hearing (Rec. Doc. %)l be
DENIED ASMOOT.

. EACTS& PROCEDURAL HISTORY

Chandle wasan E4 specialist in the United States Arwilyo wasstationed at Fort Polk
after returning from his deployment in AfghanistéiRec. Doc. 74-11). At Fort Polk, he and his
unit went through Warrior Adventure Quest (WAQ) training. This training is dedi¢p help
returningsoldiers transition from combat environments into “home life.” (Rec. Doé).70n
Thursday, January 19, 2012, in line with this transition training program, Chandler and his unit
were required to participate in a mandatory “fun datythe bases Morale Welfare & Recreation
(MWR) facility. The United States owns and operates the MWR facility, and Nathaniel Greene,

Sr., a civilian, maintains i{Rec. Doc. 74-4 at p. 1, 112)-The day was mandatory for the

! The defendants also characterized the motion as a Motion for Summary Juigtheratiternative.
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attending soldiers wharere requiredo report before the event and were onlgaskd after a
mandatory formation at the end of the d@®ec. Dos. 70-9, 74-h The officerin-chargeof the
event was responsible for ensuring “100 percent accountability of all soldiergellas
as..administer[ing] safety.(Rec. Doc. 765 at p. 3). This included walkthrough of the facility
before the even{Rec. Doc. 74-6 at p. 10)iv@lian family members and friends weaéso
invited to the fun day.

Onthat Thursday, the soldiers reported for a mandatory accountability forma6d0a
A.M., and the soldiers were releadeaim physical trainingThe commanding officer instructed
them to reporback at9:00 A.M., so thatheunit could go to the MWR facilitjor thefun day.
(Rec. Doc. 70-4 at p. 5). During the fun dde soldiers were allowed to wear civilian clothes,
and they were free to choose from several recreational activities, such as ahévg)lprock
climbing, and grilling.The plaintiff was invitedo join a paintball game that consisted of both
civilians and soldiers. During the paintball game, Chandler injured his knee on an object
protruding from the ground.

Chandler filed suit against the government and Greene under the Federal dionta€l
(FTCA), arguing that his knee injury was caused by the defendants’ ereggig(Rec. Doc. 1).
Shortly after, the government moved to dismiss the suit, arguing that the cked $abject
matter jurisdictiorunder theFeresdoctrine? (Rec. Doc. 11)Whenthe court decided the
motion, discovery had been very limited. The court denied the motion to dismiss, byraccept
the plaintiff’'s argument that the injuries arose out of a pwelyntary andecreational activity.

(Rec. Doc36). The parties conductetiscovery for several months, and then, the defendants

2 TheFeresdoctrine bars tort claims against the government that are incident taryrslervice Feres v. United
States340 U.S. 135, 146 (1950).



filed a reurged Motion to Dismiss, again arguing that the court does not have subject matter
jurisdiction under th&eresdoctrine. (Rec. Doc. 70). The defendants’ Motion to Dismiss also
argues thathe plaintiff is barred from bringing the claim under Louisiana’s Recresdtldse
Immunity Statutes. Because the court finds that the evidence uncovered througergishows
that thesuit is barred under tHeéeresdoctrine, the court does not reach the issue of whether
Louisiana’s Recreational Use Immunity Statutes apply.

. LAW & ANALYSIS

A. 12(b)(1) Standard

A party can move to dismiss a case for lack of subject matter jurisdiction veatkmaF
Rule of Civil Procedure 12(b)(1). When deciding a motionismgss a case for lack of subject
matter jurisdiction, the court can consider: (1) the complaint alone; (2) the complai
supplemented by undisputed facts; or (3) the complaint supplemented by undispstphlifact
the court’s resolution of disputed factRobinson v. TCI/US W. Commc’'ns 1&¢7 F.3d 900,
904 (5th Cir. 1997)djtations omitteyl Here, because both parties have conducted extensive
discovery, the court will decide the 12(b)(1) motion using the complaint and the evidence
provided by the defendants and plaintiff.

B. FeresDoctrine

Under theFeresdoctrine, the government cannot be held liable under the FOICA
injuries that are incident to military servideeres v. United Stase340 U.S. 135, 146 (1950). If
theFeresdoctrine applies, the court does not have subject matter jurisdiction over the case and
must dismiss itStanley v. Cent. Intelligence Agen6@9 F.2d 1146, 1157 (5th Cir. 1981). When
determining whether the injyis incident to service, the court should consider “whether the suit
requires the civilian court to secogdess military decisions, and whether the suit might impair
essential military discipline Regan v. Starcraft Marine, LLG24 F.3d 627, 635 (5th Cir. 2008)
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(quotingUnited States v. Shearet73 U.S. 52, 57 (198p)‘[I]f a claim is based on an injury
that was incident to service and if resolving the claim also would demand spoesging of
military judgments,” the court should apply theresdoctrine and bar suilkd. at 636. Keeping
this guiding principlan mind,the Fifth Circuitanalyzes three factors to determine whether
Feresis applicable(1) theduty status of theervice membeir(2) the site where the injury
occurred, and (3) the nature of the activity performed bgéndce membeat the time of the
injury. Id. at 637.

1. Duty Status

While not dispositive, the first factor, the duty status ofsteice membeiis the most
important factor to determine the applicability of Feresdoctrine.Schoemer v. United Stajes
59 F.3d 26, 28 (5th Cir. 1995). This factor elucidates the relationship between the service
member and the military at the time of the injurjaieh helps the court to determine “how truly
incidentto service [the injury] wasReganb24 F.3d at 637 (emphasis in orgin#l)service
member’s duty status falls somewhere on the continuum between active duty andeiSee
Schoemer59 F.3d at 29f a service member is on active duty, freresdoctrine likely applies,
but if a service member has been discharged;é¢hesdoctrine likely does not applid. To
determine where an actigervice member falls on the continuum, the court should not look to
whether the service member was subject to discipline by the military, buttathleere the
member’s “status is on a continuum between performing the tasks of an assigsied toi
being on extended leave from dutiRégan524 F.3d at 637.

TheFifth Circuit has found that if the service membenfisduty andaway fromhis post,
the service member’s status does not weigh in favor of applyirietiesdoctrine.Regan 524
F.3d at 637In Regan v. Starcraft Marine LLGhe plaintiff,an activeduty soldier, was injured

on arecreationaboat at a Fort PoIKMIWR facility that was 45 miles from the military base.
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at 629. Even though he had not completed a formal leave request, the plaintiff dizty on

the date he was injurdzecause formal leave request wasot required whensing accumulated
off-duty time Id. at 640.The plaintiffvoluntarily boarded the pontoon with other off-duty
soldiers and civiliandd. at 629. The plaintiff was not requiredliepresent on the boat, and the
evern was not sponsored by the militarig. at 629-30See alsdelly v. Pan Canal Comm'n26
F.3d 597, 600 (5th Cir. 1994) (finding that when a captain was injured efhieity for the
weekend, “his duty status [fell] along the middle of the spectrum and [was] nohg stdicator
of whether he was acting incident to service”).

On the other hand, a service member “who is on active duty and on duty for the day is
acting ‘incident to service,” which weighs in favor of applying Beresdoctrine.Parkerv.
United States611 F.2d 1007, 1013 (5th Cir. 1980).Gros v. United Stateshe plaintiff an
active dutyservice membefwas [allegedly] exposed to toxic chemicals while showgefamd]
drinking water at his home,” durirgff-duty hours. 232 F. App’x 417, 418 (5th Cir. 2007t
the Fifth Circuit determined that because the exposure took place on base and on tfag/s that
service member was on duty, his duty status weighed in favor of applyikgrésdoctrine.ld.

Based on the evider provided by the partie€handler'sduty status on Thursday,
January 19, 2012, weighs in favor of applying Feeesdoctrine. The plaintiff was on duty the
date of the incident, and the plaintiff was complying with his on-duty orders by atjehdifun
day.Seeg(Rec. Docs. 78, 70-5,, 709). Unlike the plaintiff inRegan Chandler was not off-duty,
was not off-base, and was not voluntarily using an MWR factige524 F.3d at 629.
Therefore, on the duty status continuum, Chanslées closer to “pdorming the tasks of an
assigned mission [rather than] being on extended leave from thitgt’637. While reporting to

an MWR facility for mandatory relaxation and recreational time may not beestytgical on



duty task for a soldiethis task alignsvith training that Chandler and his unit were receiving at
Fort Polk. The court cannot second-guess the military’s reasoning behind requuliegsdol
attend a fun daytlhis first, mostimportant factor weighs heavily in favor of dismissing the suit
for lack of subject matter jurisdiction.

2. Location of Injury

The second f&or that the courtonsiders is where the injury took place. The location on
which the court should focus ibéphysical location of the injury and not the locatiorwdiere
the govenment allegedly acted negligentlg. at 640 (citingelly, 26 F.3d at 600 If the injury
took place at a location that is owned and controlled by the United States, this wolldrnweig
favor of applying thd-eresdoctrine.See id However, if the injury took place at an dise
MWR facility that was technically owned and controlled by the United States, but on which the
government exercisdumited military control, the location would weigh against applying the
Feresdoctrine.Seed. The plaintiff inRegarwas injured ad Fort PolkMWR facility thatwas
45 milesoff base See idat 629, 640. The Fifth Circuit found that even though the facility was
owned and controlled by the governmdrgcause it was so faff base, “there wasuch less
military control there than [was] exerted at Fort Polld."at 640. This weighed against applying
the Feresdoctrine.

Like the plaintiff inRegan Chandler was injured a Fort Polk MWR facili§ee idat
629. However, unlike the MWR facilityt é&ssue inRegan the MWR facility in which Chandler
was injured wasvithin theFort Polkmilitary installation Additionally, even though both the
current MWR facility and th&®eganMWR facility were managed by civilians, on the day in
guestionthe officer-in-chargeof the fun daynspected then-baseMWR facility, including the
paintball field to ensure that the facility was safe. (Rec. Doe6 & p. 10) The officerin-

charge postenilitary personneét each station, and he gave a safety briefing concerning the
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event. (Rec. Doc. 78-1 at pp. 8-9). This shows that on the date of Chandler’s injury, he was
physically injured on a military base at a locatibatthe military exercised control.hErefore,
the location of the injury weighs in favor of applying teresdoctrine.

3. Activity Being Performed when Injured

The finalfactor of the test is to “examine the activity being performed at the time of the
injury to see if it served some military functionRegan 524 F.3d at 64(citing Parker v.

United States§11 F.3d 1007, 1013-15 (5th Cir. 1980))n tletermining whether the activity
served a military purpose,. the ultimate evaluation isvhethef, based onthe service

membef’s] relationship to thenilitary at the time of his or her injury the occurrences causing
the injury arose out of activity incident to military servitdd. (quotingStephenson v. Starigl
F.3d 159, 162 (7th Cir. 1994)j.a solider is not subject to direct military control and engaged in
recreation that has little if any oversight by the militaing court is less likely to apptite Feres
doctrine andnore likely to allowsuit.|ld. at 645.

Here, the government argues that the mandatory fun day was part of WAQ {rantng
that the objective of the day was to help soldiers who had been stationed in combat zones
transition back to “home life.” The plaintiff argues that the mandatory fun daynet associated
with WAQ training because it did not meet all the formal requirements of the traamdghat
the mandatory fun day was purely to boost the morale of Chandler’s unit. Under eitimeet;,g
the court reaches the sacunclusion—the suit is barred under feresdoctrine.

First, lased on the submitted evidence, the court finds that while the mandatory fun day
did not fulfill all of the steps of WAQ training, @omplemented the training. Having soldiers
interact with their unit and civan family and friends$n a social settingvould seemingly
support the reintegration process. Even allowing the soldiers and citileineedomto choose

from a variety of activities could complement the WAQ training objeclitaés objective is
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uniqudy military in nature andinjuries that arose from it would be incident to military service.
While enjoying recreational time with fellow soldiers, family, andrfds may not be
stereotypical militaryactivity, the court cannot substitute its own judgirfen how the military
should reintegrate soldierSee idat 635-36 (citingShearef473 U.S. at 57)). Undé¢he
government’s interpretation of events, the court would bar suit and dismiss therdask of
jurisdictionbecause all three factors weighfavor of applying thé-eresdoctrine.

Even if the court determined that the mandatory fun day had no purpose beyond boosting
the morale of Chandler’s urand that the military exercised little to no control over the gvent
the court would still applyhie Feresdoctrine and bar suitecauséhe first and second factors
weigh strongly in favor of doing so. This conclusion aligns with the Fifth Ciradigsussion of
Hass v. United State518 F.2d 1138 (4th Cir.19793egan 524 F.3d at 644-45. The Fifth
Circuit determined that theéeresdoctrine was correctly applied to purely recreational activity
when the activity occurred “on the base itsdlll.”at 645. Similarly here, even if the activity was
purely recreationalithout military control, the activity occurred on thaseitself. Furthermore,
Chandler was on duty the dhg was injured Accordingly, under the plaintiff's interpretation,
the factors overall still weighs in favor of applyitige Feresdoctrine.

1. CONCLUSION

Because Chandler’s injury was incident to his military sephcesuit is barred under the
Feresdoctrine and the court WiERANT the defendants’ Motion to Dismiss (Rec. Doc. 70).
The court will dismiss the action with prejudice for lack of subject matter jurisdiéien, the
Motion for Hearing (Rec. Doc. 76) will BENIED ASMOOT.

New Orleans, Louisiana, this 20th day of March, 2017.

SUSI ORGAN

UNITED STATESDISTRICT JUDGE
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