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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

FAYEZ and AMAL SHAMIEH ) DOCKET NO. 2:14-cv-02215
VS. ) JUDGE MINALDI
HCB FINANCIAL CORP. ET AL ) MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the Courts amotionto remandfiled by the plaintiffs Fayez and Amal Shamieh in
response to a Notcof Removal filed by defendahtCB Financial Corp. (hereinafter HCB).
For the reasons set forth below, the motion is heGRANTED.

|. FACTS& PROCEDURAL HISTORY
A. The Mortgage Transfers.

On April 28, 2006 Estephan Daher anthe plaintiffs executed a mortgagend
promissory note for $832,000 favor of Central Progressive Bank (CPB) for the purchase and
development of property in FloridgeeB. suprg. Doc. 1, att. 14, pp. 185. In November
2011, CPB failed and its assets and liabilitie€luding themortgage, were assumed e
FederalDeposit Insurance Corporation (FDIC). Doc. 1, p. 2. On December 14, tA@First
NBC Bank (NBC) purchased the mortgased other former CPB assdteom the FDIC On
November 30, 2013yas reassigned third time when NBC transferrédto HCB. Id.

B. The Plaintiffs’ Lawsuit

On November 30, 2012, prior to the final transfaajntiffs filed a petitionin state court

against NBC, Mark Juneau, Ralph Menetre, Ill, Donna Erminger, Estephan Daher, and Daher

Contracting, Inc.NBC is a Louisiana Corporation domiciled in New Orleans. Juneau, Menetre,
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and Erminger are Louisiana domicilliariesd were former affiliates/employees of CPB.
Estephan Daher and Daher Contracting, Inc. are Florida domiciliaries. Doc. 1@&ferINBC
transferred their interest in the mortgage to HCB, plaintiffs amended thigiorpéo add HCB,
Olin Marler, Rutis Tingle, and Kevin Tingle all Florida domiciliaries. Doc. 16, att. 2, p. 1.

The petition alleges thaafter encouragement from CPBaherapproached plaintiffs
and enticed them to joihim in a venture to acquire and develop a tract of Florida property.
They allege that Daher and his company were insolvent and that neither DaherBneveZP
informed the plaintiffs of those financial difficulties. Doc. 16, p.T®e plaintiffs claim that
HCB, through its predecessqrisreacted its fidudary duties of professional care and good faith
and conspired to defraud them when it approved the loan and mortgage in question. Against
Estephan Daher and Daher Contracting, Inc. the plaintiffs raise claims of &atuchducement
and intetional misr@resentation. They seek rescission of the mortgage and damages against the
defendants. Doc. 16, p. 5
C. Removal

On June 30, 2014HCB filed an Involuntary Petition against Estephan Dahethe
United State®ankruptcy CouriNorthern Districtof Florida and, o that same day, HCB filed its
Notice of Removal in this court along with a motion to transfer venue to the Northerictxs
Florida and a motion to dismiss the plaintiffs’ complaint. The plaintiffs filed niotion to
remand on July 22, 2014.

D. Arguments

Plaintiffs argue that HCB’s Notice of Removal is fatally defective because (1) it was not

filed within 30 days of service of the plaintiffs’ amended petition and (2) HCBdfadeobtain

consent of all joined defendaratsrequired by 28 USC § 1446.



The defendantespondghat itsNotice of Renoval was timely filed pursuant to 12 USC
81819 (Financial Institutions Reform and Recovery and Enforcement Act (FIRREB4)) a
alternatively,Fed. Bankr. R. 9027. The defendant ckitlmat because HCB is a successor to the
FDIC with respect to thelaintiffs’ mortgage, it is entitled to benefit from the reddxremoval
standards accordeéde FDICunder FIRREAby way of theD’Oencht doctrinewhich extends to
third party successors cant benefits given to the FDIC. In additiohetdefendant asserts that
the Bankruptcy Court has jurisdiction over this matter pursuant to 28 US(b)384d removal
is thereforeproper and timelypursuant to 28 USC 1452¢a@nd Fed. Bankr. R. 9027(a){2)

Plaintiffs reply that removal under FIRREA is not #afale to HCB because the FDIC
has never been a party to this case. They also claim that removal under bankruptcy law is
improper becausthis court has the power to remand the case “on any equgseilad,” 28
U.S.C.A. § 145fb) (West) and moreover that it must or at least should remand the case

pursuant to the mandatory and permissive abstention provisions of 28 USC 1334 (c)(1Fand (2).

! D'Oench, Duhmé& Co. v. Fed. Deposit Ins. Cor@15 U.S. 4471942)

2 (b) ...notwithstanding any Act of Congress that confers exclusive jurisdictioncomira or courts other than the
district courts, the district courts shall have original bot exclusive jurisdiction of all civil proceedings &t
under title 11, or arising in or related to easinder title 1128 U.S.C.A. § 1334 (West)

3 (@) A party may remove any claim or cause of action in a civil action other tpapcaeding before the United
States Tax Court or a civil action by a governmental unit to enforce such goverlnumétggpdice or regulatory
power, to the district court for the district whesgch civil action is pending, if such district ¢bhas jurisdiction of
such claim or cause of action under section 133Histftitle” 28 U.S.C.A. § 1452 (West)

*(a)...(2) Time for fling; civil action initiated before commencemerittioe case under the Code

If the claim or cause of action in a civil action is pending when a case under thésGmimmenced, a notice of
removal may be filed only within the longest of (A) 90 daysratfie order for relief in the case under the Cade
Fed. R. Bankr. P. 9027.

® (¢)(1)....nothing in this section prevents a district court in therast of justice, or in the interest of comity with
State courts or respect for State law, from abstaining freaning a particular proceeding arising under title 11 or
arising in or related to a case under title 11.

(2) Upon timely motion of a party in a proceeding based upon a State law cl&@materlaw cause of action,
related to a case under title fdt not arising under title 11 or arising in a case under1itl with respect to which
an action could not have been commenced in a court of the United States absentgarisulier this section, the
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Il.LAW & ANALYSIS

A. FIRREA

Due to the substantial fedératerest in ensuring its sustainabilityhet Financial
Institutions Reform and Recovery and Enforcement @&cfl989 gives the FDIC significant
removal power irstate court actions in which it is a partylatter of Meyerland C9.960 F.2d
512, 515 (5th Cir. 1992). In addition to extending the timé for removal the Act also allows
the FDIC to unilaterally remove even if it is realigned as a plainifD.l.C. v. S & | 851, Ltd,
22 F.3d 1070, 1072 (11th Cir. 1994)atter of 5300 Mem'l Investor&td., 973 F.2d 1160, 1162
(5th Cir. 1992). While we acknowledge that this power has been held to extend eved to thir
party institutions who lateacquire assets from the FDI€Egd. Sav. & Loan Ins. Corp. v. Griffin
935 F.2d 691, 696 (5th Cir. 199F).D.I.C. v. Four Star Holding Cp178 F.3d 97, 101 (2d Cir.
1999) Adair v. Lease Partners, InGd87 F.3d 238, 242 (5th Cir. 2009), we cannot conclude that
it does so in this case.

Here, as the plaintiffs aptly point out, the FDIC was never a partyscase. In fadghe
FDIC could never have beenparty sincethe suit wasnot filed until after it transferred the
mortgageto NBC. In additionthe defendant did not acquire the mortgage directly from the
FDIC butinsteadobtained it fromNBC nearlytwo years after the initial transfetn each of the
cases cited above and notably in those cited by the defendant the FDdithkdokeena party to
the initial suitor had transferred its rightiirectly tothe party asserting remowahile litigation
was still pending

We do not accept the defendant’s argunmbat theD’Oenchdoctrine should be applied

here. D’Oench was codified in 12 US@1823(e)and protects the FDIC and its successors

district court shall abstain from hearing suchgeeding if an action is commenced, and can be timely adjudicated,
in a State forum of appropriate jurisdicti@® U.S.C.A. § 1334 (West)



against claims and defenses based on secret sidenagitsenot evidenced in writing=DIC v.
McClanahan 795 F.2d 512, 515 (5th Cir.1986Fed. Deposit Ins. Corp. v. Castlé81 F.2d
1101, 1106 (5th Cir. 1986)Here, we deal with 8819 and we find that extending its broad
removal powers to every succesatno might happen to acquire an asset once held by the FDIC
would dilute the removal restrictions of 81446, and would expand federal jurisdiction to an
overwhelming degree.
B. Bankruptcy

In 1984 Congress created a statutory distinction between “core” proceedings and “non
core” procedings in cases under title 11. At issue in “core” proceedings are matters involving
the bankruptcy petition itself. In these cases, the district courts and their bankmipsclyave
both original and exclusive jurisdiction:Non-core” proceedings on the other hand are those
which merely “arise under,” “arise in,” or “relate to” a title 11 case. Over thegeens the
district courts have original but not exclusive jurisdiction. 28 U.S.C.A. § 1334 (Wister of
Wood 825 F.2d 90, 92 (5th Cir. 1987).

Since the proceeding before this court does not irvtitebankruptcy petition itselive
find thatit is not a “core” proceedingTherefore,n order to determine whether we may exercise
jurisdiction at allwe must determine whether it is at least “related to” Dahgahkruptcy case.
And we find that it is at leastelatedto” because resolution of Daher’s liability in this matter
“could conceivablyhave [an] effect on the estateitng administered in bankrupt&éyWood 825
F.2d at 93.

Jurisdidion is only our first hurdle, however. A district courjigisdiction urder 28
U.S.C.A. 8§ 1334 is by no means mandatoRyrst, it is wellsettled that removal jurisdiction is

strictly construedShamrock Oil & Gas Corp. v. Shee&l3 U.S. 100, 108 (1941Butler v.



Polk,592 F.2d 1293, 1296 (5th Cir.197%illy v. Coastal Corp.855 F.2d 1160, 1164 (5th Cir.
1988);Borne v. New Orleans Health Care, Int16 B.R. 487, 489 (E.D. La. 1990). Second, in
the bankruptcy context,oth the abstention provisions of 28 USC 81@34andthe equitable
remand provision o81452(b)grant us wide discretion in the determination whether to hear a
case or remand it to the court from which it came.

1. 81334(c) Abstention & 81452(b) Remand

The abstemdn of a district court with jurisdictiounder 28 USC 8133M) is either
permissive or mandatoryAs an initial mattethe issue here is not mandatory abstention because
the language of 81334(c)(2) indicates that mandatory abstention is only available faelyn ti
motion of a party. The Fifth Circuit has recentlguggesteda strict construction of this
provision. In re Moore 739 F.3d 724, 729 (5th Cir. 2014). The motion at issue here is a motion
to remand, not a motion for abstentiotn addition the plaintifis do notraisethe issue D
mandatory abstention in their motion to remand. Accordingly we decline to consider. it her

As to permissive abstentiome aregivensignificant guidance. s\we have noted before
in Briese v. Conoc®hillips Ca, 2:08CV-1884, 2009 WL 256591 (W.D. La. Feb. 3, 2009):

[l]n the Fifth Circuit, ‘courts have broad discretion to abstain from hearing state
law claims whenever appropriate ‘in the interest of justice, or in the interest of
comity with State courts or respgeor Siate law.” Matter of Gober, 100 F.3d
1195, 1206 (5th Cir .1996) (citing/ood v. Wood (In re Wood25 F.2d 90, 93

(5th Cir.1987) (noting that 8§ 1334(c)(1) “demonstrate[s] the intent of Congress
that concerns of comity and judicial convenience should be met, not by rigid
limitations on the jurisdiction of federal courts, but by the discretionary exercise
of abstention when appropriate in a particular cas&@ifghan v. Devon Energy
Prod. Co.,2009 WL 56911, at *5 (W.D.La. Jan. 06, 200Bprd Motor Credit

Co. v. AA Plumbing, Inc2000 WL 1059858, *3 (E.D.La. Aug. 2, 2000).

Thus, we recognize the wide discretion granted to us in this corBextiCB reminds us that

this is a single, removed proceeding and “inherent in the concept of abstethiepissence of



a [parallel]state action indvor of which the federal courtmay, abstain.”"KSJ Developent Co.
of Louisiana v. Lamber223 B.R. 677, 679 (E.D. La. 1998). We do not agree. We have held to
the contrary before, and we do so noviariese 2:08-CV-1884, 2009 WL 256591 (citing
Patterson v. Morris337 B.R. 82, 96 (E.D.La. Jan. 25, 2006)

As we have recognized, discretionary abstensoavailable even without a parallel state
court proceeding because of thguitableremand provision of §1452(b)d. Consequently, the
two sections operate in conjunction anck aegularly discussed togetherin fact, “..the
considerationsinderlying [themjare the samé Borng 116 B.R. at 494.Those considerations
are norexhaustie and have taken various forms, but perhaps the most comprehensive list can
be found inin re Republic Reader's Service, li&l B.R. 422 (Bankr.S.D.Tex.1987).

In summary, those factors may includ#) the effecton the efficient administration of
the estate if a Court recommends abstention, (2) the extent to which state lawrsdoesnate
over bankruptcy issues, (3) the difficulby applicable state law, (4) the presence of a related
proceeding commenced in state court, (5) the jurisdictional biarsy, other than 28 U.S.C. §
1334, (6) the degree of relatedness or remoteness of the proceeding to the main bankeyptcy ca
(7) the substance rather than form of an asserted “core” proceeding, (8) the tigasibdvering
state law claims from coreankruptcy matters to allow judgments to be entered in state court
with enforcement left to the bankruptcy court, (9) the burden [on the] docket, (1Refiteolbd
that the commencement of the proceeding in bankruptcy court involves forum shopping by on
of the parties, (11) the existence of a right to a jury trial, and (12) the peesetihe proceeding
of nondebtor parties. In re Republic Reader's Service, Inc81 B.R. at 429

(Bankr.S.D.Tex.1987)See also Browning v. Navarré43 F.2d 1069 (5th Cir.1984).



Applying these factors to this case, wadfiremandoroper. First andsince FIRREA does
not apply there is no independent basis for federal jurisdiction absent theifdiankpetition
because the parties are rdimerseand thaee are all state law claimsSecondthis is not a
voluntary bankruptcy petition filed by Daher himself but an involuntary petition fitgdnat
Daher by his calefendant HCB on the exact same day that it filed its Notice of Removal in this
court. Third there arenultiple nordebtor partiesn this case Fourthall of the causes of action
here arise under Louisiana laamd a Louigna court would be better equipped to handle the
claims than &Florida bankruptcy courf. Finally the majority of the parties in this case are
domiciled in Louisiana and even HC@lorida domiciliary)is a successor in interest to a
Louisiana corporation, CPBAs such most of the parties, witnesses, and evidence will likely be
located in Louisianaln the interest of justigeequity, and conveniendtle cases remanded.

[11. CONCLUSION

For the reasons stated above, the plaintiffs’ motion to remand is h&RBNTED.
The effectof this order is stayed for a period of fourteen (14) days to allow any aggrieved party
to seekreview from the district court. If no review is timely sought then the clerk arntland to
the court from which this matter me.

THUS DONE this21% day ofOctaber, 2014.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE

® Along with its Notice of Removal, HCB also fil@ Motion to Transfer Venue to the Northern DistdtElorida.
We do not decide that issue, b find that filing to be further indicative of HCB’stampt to forum shop.
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