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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

W& T OFFSHORE, INC. ) DOCKET NO. 14-cv-2449

VERSUS ) JUDGE MINALDI
SM.R.JEWELL, SECRETARY,

UNITED STATESDEPARTMENT
OF THE INTERIOR; ET AL. ) MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the couris a Motion to Compel [doc. $Tiled by W&T Offshore, Inc. (“W&T”),
urging us to order inclusion of documents identified in the privilege log [doc. 48, ptb\ifled
by the federatlefendantsnd relating to the solicitor’'s opinion that was the subject of a Motion to
Compel [doc. 28] previously granted by this court. Doc.HE&. the following reasons, the Motion
to Compel [doc. 55] iIPENIED.

l.
BACKGROUND

W&T Offshore Inc. ("W&T”) brought suit in this court on August 7, 2014, seeking judicial
review of a final decision by thedpartment of the Interior (“DOI”")nterior Board of Land
Appeals (“IBLA”) issued the same yearDoc. 1, p. 1LW&T alleges thatthe DOl made an
improper retroactive application efnew formulafor resolvng delivery imbalances under the

Royalty in Kind (“RIK”) program? resulting in W&T owing a greater amouint principal and

T W&T appeals théBLA' s decision on this matter from February 11, 2014, in whicl&ha affirmed the Office of
Natural Resources’ denial of appeal from orders issued in March and DeceiBeréquiring that W&T pay
additional royalties on its Outer Continental Shelf oil and gas leGseBoc. 1, att. 2 (IBLAdecision).

2The Royalty in Kind program was implemented as part of the govetisneceipt of royalties from offshore federal
oil and gas leases. Doc. 1, pp54
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interestwhen DOI terminated its election to receive royaltnekind from offshore federal oil and
gas leases and demanded payment for final delivery imbalddcas1-2.

In briefing their Motion for Summary Judgment [doc. 26] and opposition to W&T’s Motion
for Summary Judgment [doc. 22], the defendants reféorad opinion issued by the Office of the
Solicitor to the Department of the Interiblinerals Management Service (“MMS”) on tREK
program.Seedoc. 26, att. 2, p. 18V&T then filed a Motion to Compélfirst motion to compel”)
[doc. 28]asserting the relevance of this opinion to the record and arguing that the opiniosthad |
any privileged status it hatlecause of its alleged incorporation into DOI policy and the DOI's
public reliance on it. Doc. 28, att. 1, pp-94 We agreed thaW&T had shown that the opinion
belonged in the record and ordered the defendants to produce a privilege log relating todhe opini
Doc. 44. After reviewing the privilege log and the parties’ briefing on that issuealse
determined that attornegtient privilege had been waived by the defendants’ reliance on the
opinion. Doc. 49. Accordingly, we granted the first motion to comg@el’he defendants appealed
this ruling to Judge Minaldi, who denied same. Doc. 67.

After the privilege log was producetly&T filed the instant motioparguing for the
inclusion of other documents identified in the privilege log and relating to thé@tdiopinion.

Doc. 55.Thedocuments at issue are

Date Document Short Title

January 11, 2008 Email from MMS to theg January 2008 emaibnd
Solicitor's Office requesting¢ attachment

advice on application of Federal
Qil and Gas Royalty
Simplification and Fairness A(
(“FOGRMA") to RIK
imbalances and an attache
memorandum  from  MMS$
providing backgrounc
information to that request.




September 1@nd 11, 2009 | Two emails from MMS to| September 2009 emailg
Solicitor's Office the first| and attachment
requesting  clafication  of
solicitor’'s  opinion with an
attachment and the secon
regarding a conversatic
clarifying legal advice.
October 13, 2009 Email from MMS to Solicitor's| October 2009email and
Office and the attachment, | attachment

response to the solicitor
opinion.

Doc. 85, p. 3 n. 4seedoc. 48, att. 1. Bferdants oppose the motion. Doc. 84.

M.
LAwW & ANALYSIS

W&T argues that the administrative record before this court is still incomplete due to
defendants’ failure to include the other documents identified in the privilege log5Boit.also
contends that the defendants have waived any claim of privilegeettacthose documents.

Under the‘record rulé review of agency action in a district court is generally limited to
the administrative recofdefore the agencyierra Club v. Petersqori85 F.3d349, 36970 (5th
Cir. 1999; seeState of Louisiana erel. Guste v. Verity853 F.2d 322, 327 n. 8 (5th Cir. 1988)
(“Agency action is to be upheld, if at all, on the basis of the recordeltf agency at the time it made its
decision.”)(citation omitted).The Fifth Circuitrecognizeghis limitationas “abedrock principle of
judicial review.”Goonsuwan v. Ashcrof252 F.3d 383, 390 n. 15 (5th Cir. 2001).

The recorduleunderscores the importance of having a record that is compledenplete

administrative recordshould include all materials that might haveflienced the agency’s

3 The Admnistrative Procedure Ach U.S.C. § 55&t seq. only permits nosstatutory judicial review of final agency
actions.Veldhoen v. U.S. Coast Guargb F.3d 222, 225 (5th Cir. 1994) (citibgU.S.C. § 704). The final agency
action challenged in this case is the decision of the IBLA. Therefore the recqrestion is a matter of what
documents directly or indirectly influenced the IBLA when it renderediitision on this matter in 2014.
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decision,and not merely those on which the agency relied in its final decisstairiback v. Sec.

of Navy 520 F.Supp.2d 181, 186 (D.D.2007) (nternal quotations omitted The record’s
completenesss designated by the agency, which is entitled to a presumptioggolarity in
discharging this dutyMaritel v. Colling 422 F.Supp.2d 188, 196 (D.D.C. 2006). In order to rebut
this presumption, a plaintiff must show clear evidence thadbacyerrel in its designatiorGulf
Coast Rod Reel and Gun Club, Inc. v. U.S. Army Corps of Engi28dis WL 1883522, *1 (S.D.
Tex. Apr. 20, 2015) (citingalloway v. Harvey590 F.Supp.2d 29, 37 (D.D.C. 2008)).

It is notenoughto allege that thdocumend in question were befoseme othepart of the
agency In order to show #it the administrative record iiscomplete, a party must demonstrate
thattheydirectly or indirectly influenced the agency decision makenfac Resorts, LLC v. U.S.
Dep't of thelnterior, 143 F.Supp.2d 7, 12 (D.D.C. 200%ge, e.g.Bar MK Ranches v. Yuetter
994 F.2d 735738-39 (10th Cir. 1993) (considering record completeness in terms of what was
forwarded from deciding officer to reviewing officef)D]eliberative, intraagency memoranda
and other such records amadinarily privileged, and need not be included in the recohifac
Reworts, 143 F.Supp.2d 713 (D.D.C. 2007)(emphasis supplied)t is, however, sufficient to
demonstratehat such documents wetadirectly considered by showing the importance of the

document to the issue that was before the agency decision fnaker.

4 See e.g, California ex rel. Lockyer2006 U.S. Dist. LEXIS 15761 &%, *13—*15 (N.D. Cal. Mar. 16, 2006)
(Plaintiffs showed that the administrative record did not inclizaepng other records, internal agency documents
related to the agency’s selection of the challenged polecgordingly, the magistrate judge found that the
administrative record was incomplete and ordered the federal defendamiduoethe internal documents. However,
sheallowed thaprivilege could be asserted over the internal documents in a privilegje log-ockyerthemagistrate
judge waslsopersuaded as to the incompleteness of the record by a declaration from the ssroldeawhich did
not specifically state that materials indirectly considered were includibe irecordid. at *11-*12. Here the record
assembledeclareshat she inluded all materialéthat the [DOI] considered, diregtbr indirectly, in this mattérin
asupplement that were omitted from the original administrative reBarcl. 15, att. 1. Hoever, theexplicit reliance
onthe solicitor’s opiniorby the defendantsan element missing frolrtockyer—was enough for this court to consider
the presumption of reliability rebutted in the previous Motion to Confied. 44, p. 4 n. 6 and accompanying text.
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HereW&T asserts that the documents at issue in this motiopaatef the administrative
record because they must also have been considered @ageney® It maintainsthat their
influence is shown by their citation in Government Accountability Office (“GA€ports relating
to the RIK program and the DOI resporteereto. Doc. 55, att. 1, pp—8. However, the only
documents sought in this motion and explicitly referenced in a GAO report are they Zol&
email andattachmentSeeGAO-09-744,p. 8(“In a January 2008 memo, MMS asked the Office
of the Solicitorfor an opinion on when to charge interest and whether its current methodology to
price imbalances is consistent witdw.”) W&T also alleges that DOI’s reliance on the documents
at issue is clear from the chronology of communications up until the implementatios réw
RIK formulain 2010and from receipt of some of these communication8 Mg staff members
who were nvolved in the implementation. Doc. 55, att. 1, pp. 8-9; doc. 85, p. 5.

On the above evidence, the solicitor’'s opinion remains distinguishable from the documents
at issue in this motiohe January 2008mail and attachment, as referenoethe GAO report
only appear relevant to establishing the background of the solicitor’s involveatiesrt than the
soundness of the resultimpinion Thus there is no indication that those documéats any
influence ovethe agency decision makers in their review of this matter

Similarly, the chronology and recipient evidence relating to the communicatiamsiogc

after the solicitor'sopinion was received (the September 2009 and October 2009 emails and

SW&T appears to allege that the fact that these documentsefane parts of the DOI other than the decision makers
in this case- the IBLA and the director of the Office of Natural Resources RevE€@MRR") —is enough to show
that they were considered in the agency’s decision and review processsatt. Bp. 5 (quotingBar MK Ranches
994 F.2d at 739However, the record rule’s reference to the agency decision, singular, inzE&asthat the plaintiff
must show that the documents were so important that they influenced ardewadier at some level in the matter on
appeal to this court, and not just other decisions that preceded the aajodigawhich plaintiff was involvedSee
Lockyer 2006 U.S. Dist. LEXIS 15761 at *9 (“To be complete the adminisgratieord must contain materials that
are diredy or indirectly related to the agencydecision . . . .”) (emphasis addedgiting Thompson v. U.S. Dep'’t of
Labor, 885 F.2d 551, 55%6 (9th Cir. 1989)Therefore, despite W&T’s contention, it is of greadmentwhether
W&T can show that the documents it seeks must have been before somé tleeelgencyat least indirectlyin its
adjudication process of this case.
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attachmenfsare not persuasive enough to show that the record is incomplete. There was no
acknowledgment of these communications in any GAO report, nor was there relilasaene

from the defendant#n their briefing to this courtAccordingly, W&T has not undermined the
presumption of regularity to which the record is entitled for the documents souglst imatnon.
Therefore there is no need to consider whether privilege over those documents hasi\een w

[1.
CONCLUSION

Based on the foregoing, the Motion to Compel [doc. 5BIESNIED.

THUS DONE this30" day ofSeptembgr2016.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE



