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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLES DIVISION

PEGGY POINDEXTER : DOCKET NO. 15-cv-1658
VERSUS : JUDGE MINALDI
LOWE'S HOME CENTERS, LLC : MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the Couris a motion to remand fileldy Peggy Poindextdihereinafter “plaintiff”)
in response to a Notice of Removal filed by the defendamiye’s Home Centers L.L.C
(“defendant”). For the reasons set forth below, the plaintiff's motion is heDdaAYIED .

BACKGROUND

Plaintiff allegeghat shesuffered injury as a result sfipping onfrozen groundcnd falling
while approaching the entrance of Lowen or about January 25, 2014fter the incident, but
before filing suit, plaintiff sent aettlementetter to defendant seekintamage®f $965,926.00.
Doc. 1, att. 2, p. 12Plaintiff filed suit on January 23, 201 state court, seeking damages for
injuries related to the incident.

On April 9, 2015, defendant receivedecondsettlement demand oi$0,000. On May 7,
2015, twentyeightdays later, defendant filed a notice of remo@al.June 3, 2015laintiff filed
the current motion to remandiversity between these partiessnot disputetinor is it disputed
that amount in controversy exceeki&h,000. Ratherplaintiff alleges that defendant has failed to

file a timely removal.

! Plaintiff is a Louisiana citizen, and defendant company is a citizen oh i@rolina, where it is also domiciled.
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LAW & ANALYSIS

Any civil action brought in a State court of which the district courts have original
jurisdiction may be removed to the proper district court. 28 USC 81441(a) (2013). The removing
party bears the burden of showing that federal jurisdiction exists and that fevasyaocedurally
proper. See De Aguilar v. Boeing Cal7 F.3d 1404, 1408 (5th Cir. 1995).

Generally, a defendant must file a notice of reatavithin thirty days from the time the
defendant receives an “initial pleading setting forth the claim for relief . . 28 U.S.C.
§1446(b)(1). This thirty day period, however, “starts to run from defendant’s recdgt iofttal
pleading only when that pleadiradfirmatively reveals on its faddat the pleading is seeking
damages in excess of the jurisdictional amount of the federal cQirdman v. Powermatic,
Inc., 969 F.2d 160, 163 (5th Cir. 1992) (emphasis added).

When “the case statedy lihe initial pleading’does not provide grounds for removal,
defendants may remove the action “within 30 days after receipt . . . of an amendedgpleadin
motion, or other paper from which it may first be ascertained that the case ifichdsior has
become removable.” 28 U.S.C. § 1446(b)(3) (2013).

Plaintiff argues that defendant knew the amount in controversy was greater than $75,000
at the time the petition was fileBoc. 4, att. 1, p. Before filing suit, plaintiff sent a settlement
demand of $965,926. Plaintiff claims that this letter qualifies as “other papest 868dJ.S.C. 8
1446. Plaintiff claims thaif the settlement demand falls under “other papgefendant could
ascertain thiathe amount in controversy was over $75,80€he time the suit was filedHaintiff
continues thatbecausehe defendantould determinghat this action was removable,was

requiredto file for removal within 30 dayafter receipof the petition.



Defendant argues that the thidsty clock should not have started at the time plaintiff filed
suit but ratherat the time of the settlement demand sent after the petition was filed. This demand
was received by defendant on April 9, 20&4Bd the motiorfor removal was filed twentgight
days later on May 7, 201%8Ve agree.

As defendant poistout in its opposition to remanthe 3" Circuit has held that “.if an
‘other paper’ is to start the thirgay time period, a defendant must receive the ‘other pafier’
receiving the initial pleading.Chapman v. Powermatic, In969 F.2dat 164 (5th Cir. 2002).
(emphasis addedgpecifically the court stated:

The second paragraph of 81446(b) applies by its terms only “if the case

stated by the initial pleading is not removable....” 28 U.S.C. § 1446(b).

More important, the second paragraph of 8 1446(b) requires that the

defendant remove the case, if at all, within 30 days after receipt of an

“other paper” from which the defendant may first ascertain that the case is

removable. Logic dictates that a defendant can “first” ascertain whether a

case is removable from an “other paperily after receipt of both the

initial pleading and that “other papet”and therefore the thirglay time

period begins to run, not from the receipt of the initial pleading, but rather

from the receipt of the “other paper” revealing that the case is removable.
Id. (emphasis addedlt follows that the first indication tdefendant that this action was removable
wasthesettlement demaneceivedon April 9, 2015 Defendant then filed a timely removal with
this court.

Becausethe plaintiff's petition does not affirmatively reveal any specific amaoat
damages on its face, the defendant’s receipt of the plairggftiement demanah April 9, 2015
wasthefirst notice of removabilityTherefore the Notice of Removal filed on May 7, 20fEH
within the thirty day limit for timely removal pursuant to 28 USC 8§1446(l8(®) was timely

CONCLUSION

For the reasons stated above, the plaintiffs’ motion to remand is H2ENIED .



THUS DONE this § day of July, 2015.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE



