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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

SCOTT LONG ) DOCKET NO. 2:15-cv-02424
VERSUS
C.M.LONG, INC. ) MAGISTRATE JUDGE KAY

MEMORANDUM RULING

Before the court is a Motion toompel [doc. 16] filed by Scott Longglaintiff”). He also
seeks attorney’s fees and casisurredin bringing this Motion.ld. Defendant C.M. Long, Inc.
(“C.M. Long”) has filed a response in opposition. Doc. Zor the fdlowing reasonsplaintiff’s
Motion to Compel iSSRANTED IN PART andDENIED IN PART. TheMotion for Costs and
Attorney’s Fees i©DENIED.

l.
BACKGROUND

Plaintiff worked for C.M. Long, the construction business owned by his family, from 2002
until 2015. Doc. 1, att. 2, p. 3In 2015,hequit and filed suit under the Federal Labor Standards
Act for unpaid overtimavages liquidated damages, and attorisgfges. Doc. 1, att. 2.Plaintiff's
counsel propounded discovery on January 21, 2Db8. 16, att. 4C.M. Longrespondec week
later; however,plaintiff argues that those responses were inadequte. 16, att. 4, p. 23.
Plaintiff requestedoy letterthat C.M. Longfile more complete responsebst, after receiving no
further information he filed this motion to compebn April 15, 2016. In its opposition to the
motion to compel, C.M. Long attached supplemental answers to interrogatoriespoiises to

requests for production. Doc. 20, att. 1.
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.
ANALYSIS

Plaintiff's motion to compel seeks complete responses from C.M. Long regarding the
identity and expected testimony of its witnesse¢e also argues that C.M. Long should be
compelled to produce records for his full employment tenure, as well as adddanahents
including “emails, employment conditions, employment practices, FLSA postessnpel files,
or accounting backyp[doc. 16, att. 3, p. 17and“documents and communications relative to
Cedric Long’s health dated on or after January 1, 201Ddc. 16,att. 3, p. 23.We will discuss
each of these contentions in turn, then lookltontiff's request for attorney’s fees incurred in
bringing this motion.

A. Interrogatory Nos. 2-4

Plaintiff sought the identification of all C.M. Lotsganticipated lay witneses and experts
as well as the “general narrative summary” ofitliteessestestimony Doc. 16, att. 3,p. 13-14
While C.M. Long’s initial response provided only the names of the witneissesipplemental
answer provides additional information abdlg testimonyeachof the thirtyone witnessess
expected tagyive. Doc. 20, att. 1, pp.-410. Plaintiff acceptedhe supplemental response for
Witness Nos. 19, 2324, and 3831, but maintains that the supplemental response is insufficient
for the remaing witnesses.Doc. 22, p. 2.

Under Rule 26(a)(1), a party must provide to the other pdttiesname and if known, the
address or telephone number of each individual likely to have discoverable inforwalibng
with the subjects of thahformation—that the disclosing party may use to support its claims or

defenses, unless the use would be solely for impeachmBmeSedisclosures should “accelerate

! Cedric Long, age 89, is plaintiff's grandfathéoc. 16, att. 3, p. 6He is a founder and the controlling shareholder
of C.M. Long, Incld. He was diagnosed with dementia in or around 2009. Doc. 16, att. 3, p. 7.
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the exchange of basic informatioand “help focus the discovery that is needed, andit&te
preparation for trial or settlementAdvisory Committee Notes to 1993 Amendment§eo. R.
Civ.P.26(a)(1)(A). Under 26(e), the parties must supplement these disclosures when necessary.
The basic purpose of the supplementation is to prevent surprise and prejRBeicev. lowa

Marine and Repair Co., 16 F.3d 82, 85 (5th Cir. 1994).

The supplemented responsé issuestates that Witness No. 29 “will testify about
discussions with Cedric M. Long and his family members regarding C.M. Loag, Doc. 20,
att. 1, p. 9.While the response may be somewhat vague, we find that it is sufficient pwithtis
in the litigation to satisfy plaintiff's request for“general narrative summary” of theitness’s
testimony Plaintiff can acquire the substance of these discussions through other disceney de
including the taking of depositions. This description is therefoficient.

The supplemented response also identifies nine of the-tmawitnessesNos. 13, 17,
18,19, 20, 21, 22, 23, and P4ds “a representative of’ a certain compabdpoc. 20, att. 1, p.-8.
While these descriptions do not comply with 26(a)(1), which requires a party provide thehame
the individual(3 with discaverable information, we finthis information is sufficient at this point
in the litigationto satisfy plaintiff's request. We do, however, remind defendgits obligation
to continuously supplement its answers as further information becomes avalatedingly,at
this time, these descriptions are adgtficient.

C.M. Long also provides that the testimony of Witness Nos. 10, 12,712nd 28 fay
include observations respecting Bruce Long, Bill Long, and Scott Lodgding but not limited
to their work for C.M. Long, Inc., projects they worked together, conversationh#ukg\salary
and bonuses of employees at C.M. Long, In@bc. 20, att. 1, pp.-8, 9. Nearly the same

response, exceftie “salary and bonuses” clausepused to describe Witness No. 14. at p. 7.



Again, we find that these responses are sufficient at this point in the litigasatigty plaintiff's
request for a “general narrative summary” of withess’stestimony Plaintiff can acquire the
substance of these discussions through other discovery devices including the takingitdoepos
We find these suppimented descriptions are sufficient.

The remaining disputed supplemented descriptions, (Nos. 15, 16, 25, a@ipdy with
Rule 26.Those answers each give the subject of the informttewitness is expected to provide
and the description is narrow enough to focus the discovery and facilitate popéoatrial as
the rule intends.

B. Interrogatory Nos. 8-11

Plaintiff sought information and records about the total number of Ihewsrked during
his employment, his hourly rate and total wages, as well as the dates of hm®vestk, the type
of work performed, and the dates he was paid for that wiodc. 16, att. 3, p. 246. C.M. Long
objected to these requests, arguing thahout stating a time period, this information was
irrelevant/doc. 16, att. 3, p. 15] but did produce gross payroll records, yearly payroll records, and
income summaries and timecard reportgtamtiff between 2012 and 2015. Doc. 20, atts. 4-12.

Plairtiff contends that he sought records from his entire period of employment, therefore
this response was insufficienDoc. 16, att. 3, p. 17He argueghatfor the first 6 years of his
employment, he was paid overtime, and those payments stopped even though the nature of his
employment did not substantially chand@oc. 22, p. 3.Therefore he argues that hies entitled
to know what changed and whfpoc. 22, p. 4.He contends that wage and hour records for the
period between 2012 and 2015, whetegvas not paid overtime, do not provide that information.

Id.



Plaintiff bases his claim to this information on the reekedping requirementsf 29
U.S.C.8211(c) and 29 C.F.R. § 516.Roc. 16, att. 3, p. 10-11He argues that under these laws,
C.M. Long “has no legal excuse not to provide employment recoridks.at p. 11.

Under 29 C.F.R. § 516.2, emplogenust keegayroll or other records containing the time
and day that the employee’s workweek begins; the regular hmaylsatefor anywork weekwhen
overtime compensation is dube hours worked each work dagd weekand thetotal daily or
weeklyearnings or wages for hours during the work day or wé&élkeymust also keep records of
thetotal pay for overtime hours, total wages paid during each pay period, and thefdhiese
payments and the pay periods covered by themder 29 C.F. R. § 516.6(a)(1) emplayerust
preserveébasic employment and earning records” and “all basic time and earning cards or sheets”
for a period of at leagyears. Payroll recordsnust be keptor a period oByears. 29 C.F. R. §
516.5. Thereforewe find thatthe records from 2012-2015 provided®yM. Longdo satisfy the
statutory record keeping requirements.

C.M. Long, however, does nargue that itho longer hagpossession ofthese records.
Instead, itargues that because 29 U.S.C. § 255 requires that an action commenced to recover
unpaid overtime wages be brought within two years after the causeaf actirued, or within
three years if the violation was willf records beyond 2012 are irrelevant. Doc. 20, pp. 4-5.

UnderRule 26(b), parties may obtain discovery regarding ‘amonprivileged matter that
is relevant to any party’s claim or defense and proportional to the needscasé FeD. R.Cliv.

P. 26. Rule 26(b)(1).In order to benefit fronthe longer statute of limitations, the plaintiff has the
burden of proving willfulness bystablishing that the employéknew or showed reckless

disregard for the matter of whether its conduct was prohibitecahytst” McLaughin v. Richland



Shoe Co., 486 U.S. 128, 1381988)¢elying onTrans World Airlines, Inc. v. Thurston, 469 U.S.
111(1985).

Plaintiff allegesC.M. Long paichim overtime pay for several years of his employment and
then stoppedPayment information leading up &md followingthis change could be relevant to
the plaintiff's claim of willfulness.Doc. 1, att. 2, p. 3, { &urther, C.M. Long claimm itsanswer
that any failure to make overtime payments was in good féltc. 6, p. 2, 1 5.

Title29 U.S.C. § 216(b) provides that an employer who violates the overtime requirements
shall be liable to the employee in the amount of unpaid wages or overtime compensdtian, a
an additional equal amount as liquidated damafesvever, the court has the discretion to reduce
or eliminate liquidated damages when the employer shows that the failure to coithptiren
statute was in good faith29 U.S.C.§ 260. Good faith may exist where the employer had a
“reasonable grounds to believe that its actiomsplied withFLSA.” Black v. SettlePou, P.C.,

732 F.3d 492, 501 (5th Cir. 2014) (citisgnger v. City of Waco, Tex., 324 F.3d 813, 822 (5th Cir.
2003). If C.M. Longintends to argue a good faith defer@aintiff is entitled to information that
may réout that defense under 26(Bljhe time records prior to 2012 fall into that categorg.the
extent that these records still exist, we grant the motion to compel.

C. Interrogatory Nos. 20-22

Plaintiff sought identification of all withesses and documents C.M. Long would rely on to
support the allegations in its Affirmative Defenses, Answer, Reconvenbenaind, and Request
for Trial by Jury. Doc. 16, att. 3, p. 20C.M. Long objected to this interrogatory, arguing that
specific withesses would not testiBbout specific laws, rather, the witnesses identified in
discovery answers will testify about who performed what work, how pay waseldamdiw time

was spent, etcand their testimony will be used by counsel to explain how the law applas.



20, p.6. Plaintiff maintains that in its reconventional demand, C.M. Long alleged that it rejected
plaintiff's request for overtime pay “after discussion and research of the law,fotteehe is
entitled to all documents relied upon to démgovertime pay.Doc. 22, p. 5.While the issue of
witness identification is discussed above, the issue of which documents C.M. Ldny ocduse
will be discussed in conjunction with Requests for Production Nos. 1 and 14.

D. Request for Production No. 1

Plaintiff sought a list of documents C.M. Long intends to introduce at trial to support its
answers, affirmatie defenses, and counterclainB3oc. 16, att. 3, p. 22C.M. Londfirst objected
to these requests, arguing (1) that this request seeks attorney’s work productle(@3i@n
regarding what documé&nmight be used at trial has maten determined, and (3) at this time, only
documents regardingjaintiff’ s federal claims are being made part of discoveuy.Later, C.M.

Long claimed to havprovided all documentation it possesses and considers relevant, but offered
to supplement its discovery response if it obtains m@ec. 20, p. 6. Plaintiff maintainsthat

based on C.M. Long fact intensive affirmative defenses, answer, andgmnpulsory counter
claims, itsresponse is inadequate for this request. Doc. 22, p. 7.

Under Rule 34, a pgr mayrequestanother partyo produce any designated documents or
electronically stored information stored in any medium from which informatinrbeaobtained
directy that iswithin the scope of Rule 26(b)Sincethe documents sought by this request are
those that will be introduced at trial, they are relevant to a party’s clatdefense and therefore
within the scope of 26(b)The only documentation C.M. Long has provided to plaintiff is the
payment records from 2012 to 2015.

Under 26(a)(1)(A)(ii) a party must provide to the other parties a caogyall documents,

electronically stored information, and tangible things that the disclosinghzin its posssion,



custody, or control and may use to support its claims or defenses, unless the use woulg be sole
for impeachment. FeD. R.Civ. P.26(a)(1)(A)(ii). If C.M. Long intends to use documents other
than the provided time and wage records to supportoénlye afirmative defenses or claims
enumeragd in its reply, plaintiff intitled to those document€.M. Long should supplement its
response as these documents become available.

E. Request for Production No. 14

Plaintiff sought documents and communications relative to Cedric Long’s health dated on
or after January 1, 2010, as necessary to support his affirmative defenseditiatl.Gng did not
have the capacity to authorize C.M. Lagfile its counterclaim.Doc. 16, att. 3, p. 23C.M.

Long contends that it does not possess any of Cedric Long’s medical records. Doc. 20, p. 6.

In arelated state court proceeding, a HIPPA was provided to counsel auttpdhzi
release of theseecords. C.M. Long provided the sanmeuthorization tglaintiff in this matter.

Doc. 20, att. 1, p. 11Plaintiff maintains that this response is inadequate, because the records given
were limited to 2014, rather than 2010 as requested. Doc. 22, p. 7.

Under Rule 26, iC.M. Longhas these documents in its possession, custody, or cantrol,
must produce them as requestda the extent that C.M. Long has these records, the motion to
compel is granted.

F. Attorney’s Fees

Rule 37(a)(3)(B), provides that a party seeking discovery may mowve do order
compelling same The motionmay be made if a party fails to answer an natgatoryor fails to
produce docments

According to37(a)5)(A) if the motionto compel is grantedthe court must, after giving

an opportunity to be heard, require the party ... whose conduct necegsiéatedtion ... to pay



the movant’'s reasonable expenses incurred in making the motion, including attoregy/ Ete
exceptions to this rule are*“(i) the movant filed the motion before attempting in good faith to
obtain the disclosure or discovery without court action; (ii) the opposing party’ssctosiire,
response, or objection was substantially justified, or (iii) other circumstanake an award of
expenses unjust.”®#d. R.Civ. P. 37(a)(5)(A).

The second exception applies he@®2M. Long’sobjedions to interrogatories eve clearly
stated andvere grounded in reasonable interpretations of law and Aaciordingly,C.M. Long’s
actions weresubstantially justified, anthe motion for attorney’s fees is denied.

[1.
CONCLUSION

Basedon the above reasons, plaintiffisotion to compel is GRANTED IN PART AND
DENIED IN PART. His motion for attorney’s fees is DENIED.

THUS DONE this22" day ofJune, 2016.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE



