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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLES DIVISION
JONI FONTENOT CIVIL ACTION NO. 2:16-CV-84

V.
JUDGE BROWN

LOUISIANA

*
*
*
*

SAFETY COUNCIL OF SOUTHWEST ~ *
*
*  MAGISTRATE JUDGE KAY
*
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ORDER

Before the Court is Defendant Safety Coun€tffouthwest Louisiana’s (“Safety Council”)
“Motion in Limine to Exclude the Opinions and Testimony of Israel Lowéitdving considered
the motion, the memoranda in support and in opposition, the record, and the applicable law, the
Court will grant in part tothe extent the Court will exatle any testimony which renders

conclusions of law by Israel Lowery (“Lowé)yand deny the motion in all other respects.

l. Background

A. Factual Background

Safety Council is a non-profi01(c)(3) organization dedicatéa cost effetive services
for Southwest Louisiana industh and contractor businessedoni Fontenot (“Fontenot”) is a
female employed by Safety Council in the piositof the Chief Opeiting Officer (“COQ”)3
Fontenot began in this position upon entering athree-year employmecontract on October

19, 2011* The terms of the agreement (“FontemoEmployment Contract”), including

! Rec. Doc. 52.
2 Joint Pretrial Statement (Rec. Doc. 101) at 2.
31d. at 2-3.

41d. at 2.
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compensation and duties, are memorialized in the coftRasttenot was offered a starting salary
of $95,00¢F Fontenot’'s Employment Contract was renewed for an additional three years on
October 19, 2014, when neither party issuedatestent of non-renewal under the terms of the
contract! Prior to Fontenot’'s employent as COO, Robert J. Korquodale (“McCorquodale”)
served as Chief Executive Officer (“CE) of Safety Council from 2005 to 20%1.
McCorquodale’s 2005 employment contract (“McQuodale’s Employment Contract”) set his
base salary at “$89,426.53 to bereased by 3% January 1[,] 200%&laach January 1st thereafter
by a minimum of 3% up to 6% depending on financial condition of the Safety Council upon
approval by the President of the Executive Bodrith’2010, McCorquodales’ W-2 reflected that
he earned $165,431.37Safety Council asserts that McCordate resigned i2011 after Safety
Council discovered that McCorqudddad been paying himself amounts that were not approved
or authorized by Safety CounéH.
B. Procedural Background

Fontenot filed suit against Safety CourmrilJanuary 19, 2016, alleging that Safety Council
paid her differently than her male predecesswidlation of the Equal Pay Act (“EPA”), 29 U.S.C.

§ 206(d)(1), and that Safety Coilnetaliated againgter after she complagal of discriminatiort?

51d. at 2-3.

6 SeeRec. Doc. 33 at 4; Rec. Doc. 27-2 at 11.

7 Joint Pretrial Statement (Rec. Doc. 101) at 3.

81d. at 2.

® McCorquodale’s Employment Contract (Rec. Doc. 27-13) at 2.
10 Rec. Doc. 27-8.

11 Joint Pretrial Statement (Rec. Doc. 101) at 2.

121d. at 3.



On June 28, 2017, the Court granted Fontenottsomdor partial summary judgment, finding that
Fontenot had provedmima faciecase of wage disinination under the EPA> On July 7, 2017,
Safety Council filed the instam@aubertmotion* Fontenot filed an opposition to the motion on
July 21, 20173 With leave of court, Safet@ouncil filed a reply on July 25, 2017.
C. Expert Report of Israel Lowery

Safety Council’sDaubert motion seeks to exclude th&pert report and testimony of
Fontenot's expert witness, Lowery, a CPAIn his report, Lowery calculates the difference
between what Fontenot was adlygaid and what McCorquodalmight have been paid under
four scenarios:

Scenario 1: Lowery forecasts what McCorquodale might have been
paid for the years 2011 through 2017 based on a model projecting
future salary increases that were “similar to previous increases” for
the years 2005 through 2010 as reflected on McCorquodale’s W-2s
and Safety Council's Form 998%.

Scenario 2: Lowery forecasts what McCorquodale might have been
paid for the years 2011 through Z0tkased on a model projecting
future salary increases that followed a 6% annual increase from the
year 2010 pursuant to the provision in McCorquodale’s
Employment Contract that provide raise up to that amount based
on the financial condition of Safety Countil.

Scenario 3: Lowery forecasts what McCorquodale might have been
paid for the years 2011 through Z0tkased on a model projecting
future salary increases that followed a 6% annual increase from the
year 2005 pursuant to the provision in McCorquodale’'s

13Rec. Doc. 49 at 24.

14 Rec. Doc. 52.

15 Rec. Doc. 77.

16 Rec. Doc. 94.

1" Rec. Doc. 52.

18 Expert Report of Israel Lowery (Rec. D&2-2) at 3 (hereinadt “Lowery Report”).

191d. at 4-5.



Employment Contract that provide raise up to that amount based
on the financial condition of Safety Countil.

Scenario 4: Lowery averages the actual gross pay of McCorquodale

in 2010 and Fontenot in 2011 anddoasts an annual increase of

6% for that average through 20%7.
Under all scenarios, Lowery alsalculates the respective values of the employer benefit of a 6%
of gross payroll matching contribati to the employer retirement pl&h.

Lowery also compiles the gross income oftitye executives at three other safety councils

that he contends are similar in termsgebgraphy and revenuerfthe years 2014 and 203%.
Lowery compared these amounts with what Fonterast paid during those years, as well as the
projections he calculatathder the four scenarios “to ensurattfhis] projections are reasonable
for the industry.?* Lowery relied on Treasury Regtitn § 53.4958-6(a) (the “Treasury

Regulation”) for the proposition thatich a comparison was approprite.

Il. Parties’ Arguments

A. Safety Council’s Arguments in Support of tHeaubert Motion
Safety Council moves the Court to excludeMeoy’s opinions and testimony as irrelevant
and based upon false assumptions that are unsupported by facts of tHeSedis. Council

alleges that Lowery’s opinions regarding pay sade entities other than Safety Council and his

201d. at 6.
211d. at 8.
22|d. at 2.
22 d.
241d.
21d.

26 Rec. Doc. 52 at 1.



reliance on the Treasury Regulatame irrelevant to an EPA claifhSafety Council also contends
that Lowery’s opinions regardingojected pay rate scenarios Fpntenot and McCorquodale are
irrelevant because they are based on fadseimptions that are unsupported by the record.

1. Pay Rates at Other Entities

Safety Council claims that Lowery’s opinionsgarding pay rates at entities other than
Safety Council are irrelevant to Fontend®BA claim and, therefore, should be excluth@afety
Council asserts that the only pagpirity at issue in an EPA ahaiis that betweeemployees of
the same employer, and therefore, the salariesnployees at other iritsttions are irrelevant
Safety Council claims Lowery relied on a “rigracterization” of Treasury Regulation § 53.4958-
6(a) to justify his referencde pay rates at other entiti's.

In Lowery’s expert report, Safety Councilrtends that Lowery mischaracterized the
Treasury Regulation as establishing a “gelimsd standard for determining a ‘reasonable’
executive compensation rat&,ivhen he stated the folldng in his expert report:

[The] IRS recommends in Treas.dr& 53.4958-6(a) that nonprofits
follow its three-step process to determine whether executive
compensation is reasonable, one step of which is to obtain
appropriate data as to comahbility with other nonprofits with

similar missions and similar budgetsat are located in a similar
geographic are¥.

27 Rec. Doc. 52-1 at 15.

21d. at 16.

21d. at 11.

3014, (citing 29 U.S.C. § 206(d)(1)).

311d. at 11-12 (citing Deposition of Israel Lowery (Ex).at 34, 37 (hereinafter “Lowery Deposition”);
Lowery Report (Exh. 1) at 2).

321d. at 12 (citing Affidavit of Betty Raglin attael to Lowery Deposition (Exh. 2) at Exh. 4).

331d. (quoting Lowery Report, (Exh. 1), at 2).



However, Safety Council assertatlthe Treasury Regulation thatiery cites, titled “Rebuttable
Presumption that a Transaction is not an Excess Benefit Transaction,” instead relates to
considerations of whether amployee of a tax-exempt organization is being paid excessive
benefits®* Safety Council contends that Lowery “cedled” that the reguian was inapplicable
to this case and that the issues in thissao not involve an erss benefit transactidhTherefore,
Safety Council asserts, the TragsRegulation is irrelevarit. Safety Council thus argues that the
Court should exclude Lowery’s opinions asthe Treasury Regulation and pay rates at other
entities because they are not rel@vi® this case and will not assthe fact finder to understand
the evidence or deteine a fact in issu#’

2. Pay Scenarios

Safety Council argues that the four “pay scesdrthat Lowery projects in his expert
report are irrelevant because they are basedalse assumptions that are unsupported by the
record® In the first, second, and fourth pay scenarios, Safety Council contends that Lowery
assumes that McCorquodale’s 2010 pay, as reflieah his W-2 and Safety Council’s Form 990,
was approved and that similar increases would be appféBadety Council contends that these
pay scenarios are based on a fiction, because S2detycil alleges that it is undisputed, and that

Lowery acknowledged he had no evidence teutis, that McCorquodale’s 2010 pay was not

341d. at 12-13 (citing 26 C.F.R. 8§ 53.4958-6, 53.4958-4).
%1d. at 13, 15.

%1d. at 15.

371d.

% |d. at 15-16.

%|d. at 16, 20, 22.



approved by Safety Counéflin the second, thirénd fourth pay scenarios, Safety Council argues
that Lowery’s assumption of a 6% annual pay nateease is not based in fact, because Lowery
acknowledged that Fontenot’s Employment Cactt did not include an “automatic raise
provision” and that Safety Couihoever approved a pay incredse.

Safety Council argues that Fontenot itempting to use “artificially high” pay rate
assumptions that are not based on the factual ratorder to create false and misleading amounts
for the jury to consideon the issue of damag&sSafety Council claims #re is no basis in the
record for Lowery to calculate pay scenar@sed on McCorquodale’s salary reflected on his
2010 W-2 and Safety Council’s Form 990 because they do not reflect his correct, approved salary
and correct rate of pay increadé3herefore, Safety Council arggid_owery’s expert report and
testimony regarding the pay scenarios should lokuded, because they are based on irrelevant
information and false factual assumptidh#és such, Safety Council asserts, the pay scenarios
cannot be helpful to the jutyut would only cause confusidp.

B. Fontenot’s Arguments in Opposition to theaubert Motion
1. Pay Rates at Other Entities
In opposition, Fontenot claims that Lowerynst using a comparison of the top executive

salaries at other entities to prove Fontenot'swlai a pay disparity, but instead to ensure that the

401d. at 16—19 (citing Lowery Deposition (Exh. 2) at 33, 36).
411d. at 20, 21, 22 (citing Lowery Deposition (Exh. 2) at 60).
421d. at 22.

4d.

441d. at 23.

4Sd.



projections he made regardifdcCorquodale’s future pay wemeasonable for the industfs.
Fontenot asserts that the TregsRegulation referenced by Loweis/used to determine whether
compensation for a particular position is unreasonably high by comparing it to compensation at
similar organization$’ Fontenot claims that Lowerycalculated the projections of
McCorquodale’s pay using Safety Council’s reseohd financial data, and then compared his
results to what top executives made at othertien to ensure thahis projections were
reasonablé® Fontenot further claims that Lowerysference to the Treasury Regulation was only
to report his rationale for using the conipan method as his check for reasonablefiess.

2. Lowery’s Pay Scenarios

Fontenot contends that Safé@puncil suggests that when considering damages, the jury
should consider the payments Safety Coundirided to pay McCquodale instead of the
amounts that Safety Couneittually paid McCorquodaR.Fontenot cites 29 C.F.R. § 1620.10
for the proposition that, under the EPA, “wageshemlly include all payments made to an
employee as remuneration for employm@rfontenot further assertsathan employer subject to

the EPA is required to keep records relatingrter alia, the payment of wages and wage rates.

46 Rec. Doc. 77 at 1 (citing Lowery Report (Exh. 1) at 2).

471d. at 3 (referencing “Instructions for Form 1120S” and the “Reasonable Compensation Job Aid for IRS
Valuation Professionals”).

481d.
491d.
50]d. at 5.
51d.

521d. at 6 (citing 29 U.S.C.A. 811; 29 C.F.R. § 1620.32).



Fontenot claims that SafetyoGncil alleges that it failed tmaintain accuratescords, but
asserts that a jury’s calculations of back paguld be reasonable and supported by the evidence
presented in the record, and tladituncertainties should be résed against the discriminating
employer®® Fontenot argues that the assumptions$iadety Council challenges are derived from
the actual wages shown by Safety Council’s receffBentenot further argsehat the percentage
growth that Lowery uses in his projectionsalso derived from Safety Council’s records.
Fontenot claims that none of the projections are based on payments that are higher than what he
derived from Safety Council’s recorefs.

Fontenot asserts that Safé@puncil paid McCorquodale the wages used by Lowery to
make the projections in the expert report, bec&adety Council had the responsibility to approve
McCorquodale’s pay and failed to prevent McCorquodale from giving himself payment
increases’ Fontenot further argues that McCorquodekims that Safety Council knew of his
payment increas€§. Moreover, Fontenot claims thatetipresumption should be that Safety
Council’'s records are accura&fe-ontenot argues that Lowery relied on evidence in the record as

to payments made to McCorquodale and thatvery is not required to make factual

531d. at 8 (citingLowe v. Southmark Cor®98 F.2d 335, 337 (5th Cir. 1993)).
541d. at 7.

55 d.

561d.

S7d.

8 1d.

€d.



determinations pertaining Safety Council’'s record8.For these reasons, Fontenot argues the
motion should be denied.
C. Safety Council’'s Arguments in Further Support of the Daubert Motion

1. Pay Rates at Other Entities

In reply, Safety Council maintains that pay sa#& other entities argelevant to whether
the pay differential between Fontenot and Maftodale was based on fat other than gender
because the reasonableness of theirees@ compensation is not at isSdeSafety Council
claims that Fontenot is attemmgi to show the jury higher pay ratpaid by other entities, but has
not cited any authority that would alldver to introduce such irrelevant evidefi¢8afety Council
denies there is any relevance to such evidemgejn the alternative, urges the Court to limit
Lowery’s testimony such that he could testifgtthe double-checked his calations against other
entities’ pay rates without disclosing the otaatities or the specific pay rates themseff&afety
Council argues that exposing the jury to pay rateshesr entities createssgynificant risk that the
jury will improperly compare &ntenot’s pay to those rat&s.

Safety Council further arguesathLowery offered a legabpinion as to what the IRS

“recommends” in the Treasury Regulation, whiclm&rrect and improper to submit to the jGty.

601d. at 9.

611d.

52 Rec. Doc. 94 at 1-2.
531d. at 2.

641d.

851d.

% |d.

10



Safety Council asserts that the Court is the sole source of thedad that expert testimony
involving inapplicable regulationshould be excluded as irrelev&hSafety Council argues that
Fontenot’s references to othERS sources are irrelevant andathi-ontenot has not cited any
authority to support her argumeais to the relevance of thosmusces or the Treasury Regulation
at issue®

2. Lowery’s Pay Scenarios

Safety Council contends that Fontenaégance on 29 C.F.R. § 1620.10 for the meaning
of “wages” applies to paymentsade “as remuneration for employmté and so should not apply
to the funds that McCorquodale misappropridteSafety Council claimghat both Lowery and
McCorquodale “confirmed” that they had meason to dispute th&ndings of the audit
investigation that “revealefMcCorquodale’s] self-dealing’® Safety Council further contends
that McCorquodale’s Employme@ontract was in effect throughohis tenure as CEO because
the contract had a provision that renewed the aohtmless either party opted to terminate it, and
neither party did sé

Further, Safety Council contests Fontenot's assertiorStifaty Council’s records should

be presumed to be accurateSafety Council asserts that McCorquodale “admitted, without

671d. at 3 (citingln re Wyly 552 B.R. 338, 359 (Bkrtcy. N.D. Tex., 2016 (citidgkanase v. Fatjd.30 F.3d
657, 673 (5th Cir. 1997))).

88 |d. at 4 (citingIn the Matter of M&M Wireline & Offshore Servs., LLBo. 15-4999, 2017 WL 480603
(E.D. La. Feb. 3, 2017)).

891d.
1d. at 4-5.

11d. at 5 (citing Lowery Deposition (Rec. Doc. 52-3B6t Deposition of Robert McCorquodale (Rec. Doc.
84-1) at 3) (hereinaft¢éMcCorquodale Deposition”).

721d. (citing McCorquodale Employment Caoatt (Rec. Doc. 27-13) at 2).
|d. at 6.

11



equivocation” that Safety Council did nqi@ove the overpayment® made to himself Safety
Council further asserts that Lowery has acknowlddpat he did not have a basis for disputing
John McDonald’s 2011 investigation findingsatiMcCorquodale did not have approval for
payments that he issued to himgéfhus, Safety Council arguesatithe “relevant[,] undisputed
testimony” establishes that Safé@puncil’s records reflect distad and inaccurate information
that should not be relied upéor Lowery’s pay scenario.

Safety Council argues that there is no fakctlispute as to whaer McCorquodale’s pay
as reflected on his W-2s and Sgf€ouncil’s Form 990s is inflad and inaccurate, and further
alleges that Lowery has admitted to sdcfhus, Safety Council contends that Lowery’s expert
report and testimony regarding thay scenarios should be excludéd.

. Law & Analysis

A. Legal Standard for Relevant Evidence

Federal Rule of Evidence 401 provides that ena® is relevant if: §) it has any tendency
to make a fact more or less prolmthan it would bevithout the evidence; and (b) the fact is of
consequence in determining the action.” Undetelfal Rule of Evidencé02, relevant evidence
is admissible unless the United States Constitutitederal statute, the Federal Rules of Evidence
or other rules prescribed by tBeipreme Court provide otherwise, and irrelevant evidence is not

admissible. Pursuant to Federal Rule of Evadef03, “[t]he court may exclude relevant evidence

741d. (citing McCorquodale Deposition (Rec. Doc. 84-1) at 85).
’51d. (citing Lowery Deposition (Rec. Doc. 52-3) at 28—-30, 32—-33).
1d.

71d. at 8.

8|d. at 9.
12



if its probative value isubstantially outweighed by a dangérone or more of the following:
unfair prejudice, confusing the issues, m#gling the jury, undue delay, wasting time, or
needlessly presenting cumulative evidence.” The Fifth Circuit instructs that “[tlhe exclusion of
evidence under Rule 40auld occur only sparingly[.]? “Relevant evidence is inherently
prejudicial; but it is onlyunfair prejudice,substantiallyoutweighing probative value, which
permits exclusion of relevant matter under Rule 483.”
B. Legal Standard for Expert Testimony

The district court has considerable discretion to admatxoclude expert testimony under
Federal Rule of Evidence 702, which governsatmissibility of expert witness testimofyRule
702 provides:

A witness who is qualified as an expert by knowledge, skill, experience, training, or
education may testify in the forof an opinion or otherwise if:

(a) the expert’s scientific, technical, or otrspecialized knowledge will help the trier of

fact to understand the evidencea@determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of ratile principles and methods; and

(d) the expert has reliably algd the principles and methods to the facts of the &ase.
In Daubert v. Merrell Down Pharmaceuticals, Inthe Supreme Court held that Rule 702 requires

the district court to acs a “gatekeeper” nsure that “any and all sai#ic testimonyor evidence

® United States v. Pag#0 F.3d 1106, 1115 (5th Cir. 1998@rt. denied511 U.S. 1149 (1994).

801d. at 1115-16 (quotinynited States v. McRaB93 F.2d 700, 707 (5th Cirgert. denied444 U.S. 862
(1979)).

81 SeeGen. Elec. Co. v. Joingb22 U.S. 136, 138-39 (199Beatrax, Inc. v. Sonbeck Int'l, In200 F.3d
358, 371 (5th Cir. 2000).

82 Fed. R. Evid. 70%ee alsdaubert v. Merrell Dow Pharm., Inc509 U.S. 579 (1993).
13



admitted is not only relevant, but reliabf. The overarching goal “is to make certain that an
expert, whether basing testimony ugofessional studies or persbeaperience, employs in the
courtroom the same level of intellectual rigor that characterizes the practice of an expert in the
relevant field.®* The court must also determine whethiee expert’s reasoning or methodology
“fits” the facts of the case and whether it whiereby assist the trier of fact to understand the
evidence — in other words, whether it is relevnt.

A court’s role as a gatekeeper doesreplace the traditional adversary syst@rand “[a]
review of the case law aft€aubertshows that the rejection okgert testimony is the exception
rather than the rulé®” “[W]hile exercising its rée as a gatekeeper, a tri@urt must take care not
to transform éDauberthearing into a trial on the merit® When facts are in dispute, the fact-
finder is entitled to hear an expert’s testimony and decide what weight, if any, to accord it, which
includes a consideration of wther the facts on which the expert relied are accéitas.the
Supreme Court noted iDaubert “[v]igorous cross-examinain, presentation of contrary

evidence, and careful instruction on the burdeprobf are the traditional and appropriate means

83 Daubert 509 U.S. at 58%ee alsdKumho Tire Co. v. Carmichaed26 U.S. 137 (1999) (clarifying that
the court's gatekeeping function appliesll forms of expert testimony).

84 Kumho Tire 526 U.S. at 152.

85 SeeDaubert 509 U.S. at 591; Fed. R. Evid. 702.

86 SeeDaubert 509 U.S. at 596.

87 Fed. R. Evid. 702 advisory committee's note to 2000 Amendments.
88 Pipitone v. Biomatrix, Ing.288 F.3d 239, 250 (5th Cir. 2002).

891d.; see alsd~ed. R. Evid. 702 advisory committee’s notes.

14



of attacking shaky but admissible evident®Nevertheless, an expert may never render
conclusions of law?! The law requires only one spokesman, the c8urt.
C. Analysis

1. Pay Rates at Other Entities

Safety Council argues that payes at other entities are mefevant to whether and why
Safety Council paid Fontenot differentlyath McCorquodale in violation of the EPASafety
Council further argues that Lowery impropepyovides legal opinionsegarding a Treasury
Regulation that is not relevant to the issues in this ¥aseopposition, Fontenot claims that
Lowery uses the pay rates at atkatities as a way to ensure tteasonableness o projections
of McCorquodale’s salar¥f. Fontenot asserts that Lowery nefieces the Treasury Regulation to
explain his rationale for comparing hisojgctions to pay rageat other entitie¥

The Court first considers whether Lowery’s us@ay rates at other entities is relevant and
reliable. An expert must base his testimony dralée principles ananethods and must apply
those principles and methods to the facts of the ¥a3ee test of reliability is whether the expert

has unjustifiably extrapolated from an accepted premise to an unfounded corlusion.

% Daubert 509 U.S. at 596 (citinRock v. Arkansagt83 U.S. 44, 61 (1987)).
91 Goodman v. Harris Cnty571 F.3d 388, 399 (5th Cir. 2009)

92 Askanas130 F.3d at 673.

% Rec. Doc. 52-1 at 11.

941d. at 15; Rec. Doc. 94 at 2.

% Rec. Doc. 77 at 1-2.

%1d. at 3.

9 Fed. R. Evid. 702(c)-(d).

98 SeeFed. R. Evid. 702 advisory committee’s notes (ci@en. Elec. Co. v. Joingb22 U.S. 136, 146
(1997)).

15



Lowery was asked to calculate “pay scévslr under certain assuptions (discussed in
detail,infra) as to what McCorquodale might hawade for the years 2011 through 2017 had he
remained in the position of CE® Lowery did not rely on the salaries paid by other entities in
making his projections of what McCorquodateght have made under each pay scenario, but
rather used those salaries to confirm thiaibutcomes were reasonable for the induStBecause
Lowery’s reliance on the pay rates of other entities titoass support for theeliability of his
outcomes as to his projections of McCorquodale’s salary, the Courttfiatisuch evidence is
relevant and will assist the trier of fact to understand the evidence as to McCorquodale’s projected
pay rate and to determine the amount of dam#deEhe Court further finds that the risk of
confusing the jury with regard tilveir consideration of entitiegay rates can be overcome by
“[v]ligorous cross-examination, prestation of contrary evidencand careful instruction on the
burden of proof [as they] are the traditioraald appropriate means of attacking shaky but
admissible evidence®

Lowery also relies on Treasury Regutati§ 53.4958-6(a) to support his rationale for
comparing pay rates at other entities his projections of McCorquodale’s saldfy. This
regulation is titled “Rebuttable presumptionatha transaction is not an excess benefit

transaction.*®* Safety Council asserts that this regalatis not applicable to an EPA claim and

% | owery Report (Rec. Doc. 52-2) at 1.

100|d. at 2.

101 SeeFed. R. Evid. 702(a).

02 paubert 509 U.S. at 596 (citinRock v. Arkansagt83 U.S. 44, 61 (1987)).
103 | owery Report (Rec. Doc. 52-2) at 2.

10426 C.F.R. § 53.4958-6.
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citesIn the Matter of M&M Wiréne and Offshore Services, LLGr the Court’s authority to
exclude expert testimony regarg inapplicable regulation'$® In that case, this Court excluded
expert testimony regarding an OSHA regulatiwhich the plaintiff argued provided guidance for
the standard of care to be applied in the é¥d@y contrast, here, Fontendoes not argue that the
regulation be applied to determine iff€g Council's payments were reasonalSfeRather,
Lowery relies on the regulation as support the appropriateness of his methodology for
determining the reliability of his projectiod® which is relevant.

To the extent that Lowery offers a legal conclusion as to the meaning and applicability of
the Treasury Regulation, the Courtegs that it is inappropriat€he interpretationf the meaning
of the Treasury Regulation is not a fact for they jto decide, and, thus, cannot assist the jury.
Moreover, an expert witness may not render legal conclu§idmbus, to the extent that Lowery
offers an opinion as to his interpretation of Theasury Regulation or its general applicability set
apart from the facts of the case, his testimomg @elevant portion of hiexpert report will be
excluded.

2. Lowery’'s Pay Scenarios

Safety Council argues that Lowery’s pay sc@sare based on false assumptions of what

McCorquodale was authorized to be paid, d@hdrefore, are not proper expert testimétyin

105 Rec. Doc. 52-1 at 15 (citing 2017 WL 480603).
106 |n the Matter of M&M Wireling2017 WL 480603 at *7-8.
107 Seel owery Report (Rec. Doc. 52-2) at 2.

108 See id. see alsd_owery Deposition (Rec. Doc. 52-3) at 45-46 (“[T]he Treasury Regulation is not the
IRS’ statement regarding in general but the — thénatktlogy used is what they say is reasonable.”).

19 Goodman571 F.3d at 399.

110Rec. Doc. 52-1 at 23.
17



particular, Safety Council claims that Lowerjied on the false assumptions that McCorquodale’s
2010 pay as reflected on his W-2 was approvadl that he would have received a 6% annual
increasé!! Fontenot argues that Lowery relieoh Safety Council’s records, including
McCorquodale’s W-2s and Safety Council’'s FO880s, to calculate pay scenarios that would
assist the jury in determinintipe appropriate back pay amountsb® awarded td-ontenot, if
necessary?> The Court finds that Lowery’s projectiorsse relevant to ¢ntenot’s potential
damages. In the event that damages are considered, the jury will be required to determine the
appropriate amount of back paythich Fontenot is entitled, and evidence as to what amount and
under what compensation arrangement Safety Glopaid McCorquodale is relevant to such a
determination.

The Court further finds that Loweryfsrojections are based on sufficient fadfsUnder
each scenario, Lowery describes his bagms each projection, including the terms of
McCorquodale’s contract, the financial statusSsafety Council betweethe years 2011 to 2017,
and McCorquodale’s W-2s and Safety Council’s Form 9908he Court notes that the parties
vigorously dispute whether, and by how c¢hu McCorquodale’s W-2s reflect unapproved
payments, and is mindful not to “transform [thBubert[motion] into a trial on the meritst*®
When facts are in dispute, thactfinder is entitled to hear &axpert’s testimony and decide what

weight, if any, to accord it, whitincludes a consideration of whet the facts on which the expert

1d. at 16, 20.

112Rec. Doc. 77 at 7-8.

1135eeFed. R. Evid. 702(b).

14 see generallyLowery Report (Rec. Doc. 52-2).

115 See Pipitone288 F.3d at 250.
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relied are accuraté® Because Lowery’s pay scenarios are based on evidence in the record, the
Court will not exclude Lowery’s expert repaahd testimony related to the pay scenarios he
calculated.

V. Conclusion

The Court finds that Lowery’sxpert report and testimony parting to pay rates at other
entities and reliance on TreagurRegulation 8 53.4958-6(a) arenaidsible evidence as to the
reliability of the outcomes of his calculations.eT@ourt, however, finds that Lowery’s expert
testimony as to the interpretati or applicability ofthe Treasury Regulation are not admissible
because they render conclusions of law. The Clouher finds that Lowery’s expert report and
testimony relating to projections of what Mc@Qaodale might have made is relevant to the
determination of damages and is lwhea sufficient facts. Accordingly,

IT IS HEREBY ORDERED that Safety Council’sMotion to Exclude the Opinions and
Testimony of Israel Lowery!’is GRANTED IN PART to the extent that Lowery may not offer
testimony that renders cdasions of law and IDENIED as to all other issues.

New Orleans, Louisiana, thith day of August, 2017.

NANNETTE J ETTE BROWN
UNITED STATES DISTRICT JUDGE

1161d.; see alsd~ed. R. Evid. 702 advisory committee’s notes.

117Rec. Doc. 52.
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