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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

JOSHN TERRY ) DOCKET NO. 17-cv-410

BOP # 15408-032 SECTION P
VERSUS : UNASSIGNED DISTRICT JUDGE
S.BROWN, ET AL. ) MAGISTRATE JUDGE KAY

MEMORANDUM ORDER

Before the court is a civil rights complaint filedforma pauperidy pro seplaintiff Josh
Terry (“Terry’). Terry isan inmate in the custody of the Federal Bureau of Prisons (“BORY.
is currently incarcerated at the Heral Correctional Institute in Beaumont, Texas, (“FCIB”).
However, he complains about events that occurred during his incarceration B¢diel
Correctional Institute i®akdale, Louisiana (“FCIO”).

This matter has been referred to the undersigned for review, report, and recononendati
in accordance with the provisions of 28 U.S.C. § 636 and the standing orders of the court.

l.
BACKGROUND

Terry claims that he was wrongfully held in FCIO’s administrative segregation in the
Special Housing Unit (“SHU”). He states that he was in general populatio@l&t ffom
December 16, 2015, to April 25, 2016. Doc. 1, p. 5. He claims that he was placed in SHU on

April 25, 2016, at 2:25 a.m., for the purpose of an SIS investigation for “refusal of UA, insolence

I This matter arises und8ivens v. Six Unknown Named Agents of Fed. Bureau of Narc@ti& Ct1999(1971).
Bivensauthorizes civil rights suits filed against federal agents or empldgeasviolation of a constitutional right.
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toward staff.”Id. He states that he received the incident report regarding the matter on the morning
of April 25, 2016. Id. However, he claims thde was told that there was not an incident report

in his file, which he contends is necessary in order for an investigation to beldoae7. He
maintains thatwithout an incident report, any investigation “is a sham and deprivation of Due
Processights.” Id.

Terry contends that several BOP Program Statements were not followed in regard to his
SHU placement, including that he never received an original “AD@.’at 5. He states that he
was not given SHU review forms on a timely basis anditeaftorms falsely state thle appeared
at the reviews whehe never left his cell.ld. at 13. He claims that periodic reviews were
“rubberstamped at every stage” and that the only thing he was told about his SHUngcenfine
was that “SIS wants you hereld. at 5, 13-14; doc. 7, p. 2.

Terry complains about thenarshdisparities betweegeneral populatioand SHU.” Doc.

1, p.8. He states that SHU inmai@® only allowed one hour per day to exercise outsjaknd
twenty-three hours a day ithdr cell and eat all meals therand have restricted access to the
commissary, phone, visitation, mail, personal property, clothing, and educationausgland
recreational programdd. at 8, 1415. He also complains about the lack of natural light and fresh
air in his cell. Id. at 8.

Terrymaintains that the toxic effects of prolonged segregation are enharfugsdituation
because he is not in SHU for disciplinary reasons and that the length of his Skh¢ment is
potentially limitless Id. at 9. He states that the prolonged segregation could adversely impact his
mental health but that he was never seen by an outside psychologist, despitelth@inghree

occasions that he had an appointmédt.



Terryclaims that he was denied access to the courts as the staff threw away his cogmmissar
submission thus preventing him from sending mail to the coudisat 14. He states that this
action was retaliatoryld. He also claims thatlespite filing a grieance concerning his need for
eye glasses, he was not given an appointceming him to have migraine headaches when doing
paperwork. Id. Terry attached copies of several grievances that he filed regarding the alleged
violations of his civil rights awell as the responses thereto. Doc. 1, att. 1, pp. 1-16.

Terrywas transferred from FCIO to FCIB no later than May 13, 2017. Doc. 8. As relief
in regard to his SHU confinement at FCT@rryasked: (1) to be released from SHU or transferred
to anotherprison; (2) that the staff involved in the violations of his rights be fired or suspended
pending an investigation of their conduct; {&) expungement of his central file in regardhc
matter; (4) for punitive damages against Warden Calvin Johnson for the inflictioentdlrand
emotional distress; and (5) for $200.00 per day for each day that he was held in SHU. Doc. 1, p.
17.

1.
APPLICABLE LAW

A. Frivolity Review

Terry has been granted leave to proceetbrma pauperigpursuant to 28 U.S.C. § 1915.
Doc. 6. This Act directs a district court to dismiss an action if the court determines that it is
frivolous or malicious or fails to state a claim on which relief may be grameatiley v. Puckett
157 F.3d 1022, 1025 (5th Cir. 1998) (citing 28 U.S.C. § 1915(e)(2)(B)(i) and (ii)).

A complaint is frivolous if it lacks an arguable basis in law or f@xnzalez v. Wyati 57
F.3d 1016, 1019 (5th Cir. 1998). A complaint fails to state a claim upon which relief may be
granted if it is clear the plaintiff cannot prove any set of facts in suppdis claim that would

entitle him to relief. Doe v. Dallas IndepSch. Dist, 153 F.3d 211, 215 (5th Cir. 1998When
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determining whether a complaint is frivolous or fails to states a claim upon whefhnmay be
granted, the court must accept plaintiff's allegations as tdeeton v. Cockrell 70 F.3d 397, 400
(5th Cir. 1999 (frivolity); Bradley, 157 F.3d at 1025 (failure to state a claim).
B. 42 U.S.C. § 198Bivens
Federal law provides a cause of action against any person who, under the colelaivstat
acts to deprive another person of any right, privilege, or immunity secured by th&u@ionsind
laws of the United Statesl2 U.S.C. § 1983 A Bivensaction is thecounterpart fothose acting
under color of federal law of a suit brought under 8§ 1988, Abate v. Southern Pacific Transp.
Co, 993 F.2d 107, 110 n. 14 (5th Cir. 19989e also Dean v. Gladney21 F.2d 1331, 1336 (5th
Cir. 1980). Thus, # initial question is whether the plaintiff has alleged that his constitutional
rights have been violated. If no constitutional violation has been alleged, there ignualoie
claim that would entitle thelaintiff to relief. In order to hold the defendants liable, a plaintiff must
allege facts to show (1) that a constitutional right has been violated and (2yahatnduct
complained of was comitted by a person acting under colorfetieral law that is, that the
defendant was a governmexttor. See West v. Atkgn108 S. Ct. 2250, 2254-55 (1988).
C. Rule 8 Considerations
Rule 8 of theFederalRulesof Civil Procedure requires a pleading containingaam

for reliefto contain “ashortandplain statenentof theclaim showinghatthepleadeis entitled

to relief.” FeD. R. Qv. P.8(a)@). Under Rule 8, thecomplaint mustallege “sufficient facts

from whichthe courtcandetemine theexistenceof subjectmatterjurisdictionandfrom which

the defendantsanfairly appreciateheclaimmadeagainsthem” Bynumv. Terrebonnd?arish

Consol. Gov't2011 WL 6654985, at *3 (E.D. La. Nov. 8, 2011) (citasiamitted). Thus Terry

should amend his complaint to provide:



(1) a description of whaeach named defendant did to violate his
rights;

(2)  the place and date that each event occurred,;

(3) a description of all alleged injuriesustained as a result of the
alleged violatiofs). This description should providsufficient
detailto enablethe courtto detemine the seriousness theinjury,
if any, hedleges he sustaed,;

(4) for what damages does he seek the requested award of monetary
damages€gg. Terry should explain to the court, in his own words,
the basis for which he seeks the damages);

(5) documentation showing all grievances and responses thereto filed
by himat anyand all facilities regarding his claims hereamd

(6) a copy of alldisciplinary repod, if any,filed regarding this matter
as well as the disciplinary hearing officer’s findings and any appeals
and rulings related theretd.erryshould also include all supporting
documentation concerning the reports, hearings, and appeals.

D. Theories of the Complaint

Terry's complaint must provide the factual elements listed above as well as reflectihe leg
considerations applicable to each theory of recovery.

1. Retaliation

Terry claims that FCIO staff retaliated against him by intentionally losing his coamiss
slip which prevented him from mailing legal documents to the court.

Officials may not retaliate against an inmate “for complaining through propanetls.”
Morris v. Powel) 449 F.3d 682, 684 (5th C2006). In order tgrevail on eclaim for retaliation,
an inmate must demonstrate: (1) a specific constitutional right; (2) the detffermalzmt to retaliate
against the prisoner for exercising that righty &retaliatory adverse act; and (4) causation.
McDonald v. Stewardl32 F.3d 225, 231 (5th Cit998). An inmate's personal belief that he is
the victim of retaliation is insufficientJohnson v. Rodrigue210 F.3d 299, 310 (5th Cit997).
Rather, the inmate must present direct evidence of a motivation or “aldgenology of events
from which retaliation may plausibly be inferredWoods v. Smitt60 F.3d 1161, 1166 (5th Cir.
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1995) (quotingCain v. Lane 857 F.2d 1139, 1143 n. 6 (7th Cir. 1988)h order to establish
causation, the inmate must demonstrate that but for the retaliatory motive, tkaticochplained
of would not have occurredld. Finally, the alleged retaliatory s} must be more thade
minimisin order to support a constitutional claiMorris v. Powel] 449 F.3d 682, 68486 (5th
Cir. 2006). In other words, “[r]etaliation against a prisoner is actionable oitlisitapable of
deterring a person of ordinary friminess from further exercisiagdnstitutional rights.”ld. at
686.

In this matter,Terry sets forth allegations under each element required for a retaliation
claim. However, in order to determine if the allegations are sufficient to supporetaliation
claim, Terryshould amend his complaint to speafyacts that he believes to be retaliatory. He
shouldalsoidentify all personsesponsible for the alleged retaliatory adts.addition, heshould
state thespecific constitutional right(s) that he claims waaslatedand inform the court athe
injuries, if any, that he sustained as a result of the alleged retaliation.

2. Due Process Claim-SHU Detention/Detainment

Terry alleges that his detention SHU violated his due process rights. To maintain such
a due process challenge, Terry must show that his SHU detention deprived hibedfariterest
protected by the Fourteenth AmendmeBkee Hernandez v. Velasqué22 F.3d 556, 562 (5th
Cir. 2008).

Ordinarily an inmate has no recognized due process interest in his custsidiaation.
Moody v. Baker,857 F.2d 256, 25568 (5th Cir. 1988). Solitary confinementor other
administrative segregatias typically viewed as an ordinary, expected, and permissible incident
of prison life. SeePichardo v.Kinker, 73 F.3d 612, 62:213(5th Cir.1996) However, it may be

used in a way that “imposes atypical and significant hardshithe inmaté Hernandez522



F.3dat 562—63 (quotingsandin v. Connerl15 S.Ct. 2293, 230(1995)) see alsoNilkerson v.
Goodwin 774 F.3d 845, 85%7 (5th Cir.2014). “[S]everity of the restrictive conditions and their
duration [are] key factors” in determining whether an inmate has a libegtesttin his custodial
classification. Wilkerson 774 F.3d at 854-55.
There is no question th@errys daily activities were limitesh FCIO’s SHU. However,
his complaints about the conditions in SHU, including that the air is kept at cold &unpsy lack
of natural light in his cell, and phone use for only fifteen minutes a week, stopipt impose
atypical and significant hardgis relativeto the ordinary incidents of prison lifd~urthermore,
although he alleges that the prison failed to follow throughnmmdical and psychological
appointments, he does not shdlvat his custodial classification was the cause of any actual
medical/psychological conditiorms that the classification contributed to the alleged delay in care.
Additionally, the duration of confinement must also be considered. In this regard, the court

stated:

The Fifth Circuitrecentlysuggested thawo and a half years of segregation

is a threshold of sorts for atypicalityilkerson 774 F.3d a855, suchthat

18-19 months of segregation under even the most isolated of conditions

may not implicate a liberty interesEee alsdHernandezb522 F.3d at 563

(lockdown in ‘a shared cell for twelve months with permisdimteave only

for showersmedicalappointments, and family visitsiot an atypical or

significant hardship).
Bailey v Fisher, 647 App’'x 472, 47&7 (5th Cir. 2016) (footnote omitted). Considering tht
Terrywas in segregation at FCIO for, at most, a little arex year, ippearshat this timestill
falls well under the two and a half year thresholdiambt sufficiently atypical to triggerléoerty
interest

Terrys complaintin regard to his SHU confinemefails tostate a claim upon which relief

may be granted. éishould amend his complaint to cure the defects noted or delete the claim.



3. Due Process Claim-Failure to Follow BOP Program Statement

Terry alleges that he was denied due process beé¢ati€e officers did not comply with
BOP Program Statement 5270.11 (C.F.R. 541.5), in that he did not r@ceineident report
relative to his SHU placement nor was there afjective evidence articulated on the
administrative detention order in support of his detention. Doc. 1, p. 10. He also conmalains t
he was not present for any of the SHU reviewd.at 13. He provided approximately thitlyree
pages of the special housing unit reviews relative to his continued housing inC®idU1, att. 1,
pp. 17-50.

ForTerryto statea validBivensclaim, the act or omission he alleges must rise to the level
of a constitutional violationSee &&gert v. Gilley 111 S. Ct. 1789 (1991Fifth Circuit case law
is clear that a prison officiak failure to follow the prison's own policies, procedunegulations
does not constitute a violation of due procealsspnstitutional minima are nevertheless met.”
Myers v. Klevenhagef87 F.3d 91, 94 (5th Cid.996);Taylor v. Howards268 F.3d 1063 (5th Cir.
2001). Here, as shown abovEerry had no constitutionally protected liberty interest in avoiding
assignmentto the SHU. Thus, the defendantsalleged failure to follow heir internal
policiegprogram statementid not give ris¢o a constitutional violationecause there was no
underlyingliberty interest to violate and therefore emnstitutionakight to due processTerrys
allegationsn this regard do not state a claim upon which relief may be graredhould amend
his complaint to cure the defects noted or delete the claim.

4. Access to the Courts Claim

Terry argues that he was denied access to the couREI&3> staff intentionally lost his

commissary slip which prevented him from mailing legal documents to the court.



“It is clearly established that prisoners have a constitutionally peateght of access to
the courts.” Brewer v. Wilkinson3 F.3d 816, 82Q5th Cir. 1993). This right“assures that no
person will be denied the opportunity to present to the judiciary allegations concernatgrgol
of fundamental constitutional rightsLewis v.Casey116 S. Ct2174 2194(1996) (quotingNolff
v. McDonnel] 94 S. Ct. 2963, 298@974)) Caims alleging violations of the right of access to
courts are not cognizable unless the inmate's position as a litigant was gujaltijced by the
denialof access.SeeChriceol v. Phillips 169 F.3d 313, 317 (5th Cit999; Lockamy v. Dunbar
399 Fed. App’x. 953, 955 {5 Cir. 2010). Terry has not shown thdtis ability to prepare and
transmit legal documents was inhibited mashe alleged any other actual injuryHe should
amend his complaint to cure the defects noted or delete the claim.

5. Injunctive Relief

Terry seeksnjunctive relief for alleged actions that occurred when he was incarcerated at
FCIO. However, he hdseen transferred from FCl€ince thdiling of his complaint The law is
clear that the transfer of a prisoner out of an allegedly offending institgénerally renders his
claims for injunctive relief mootCooper v. Sheriff, Lubbock Countex, 929 F.2d 1078, 1084
(5th Cir. 1991). Any suggestion of the possibility of transterck to FCIOs too speculative to
warrant relief. SeeHerman v. Holiday238 F.3d 660, 665 (5th Cir. 2001). Terry shaatdend
his complaint to cure the defects noted or delete the claim.

6. Medical Care

It appears from Terry’s references to his delays in medical psydtaldggatment that he
is attempting raise a claim based on denial of care. Medical care claims asserted bgdconvict
prisoners are analyzed under the Eighth Amendment's prohibition of cruel and unusual

punishment.In order to show a constitutional violation relating to their medical care, convicted



prisoners must establish thidte refusal or delay in providing medical care was “sufficiently
harmful to evidence deliberate indifference to serious medical neésselle v. Gambled7 S.
Ct. 285, 292 (1976). Accordingly, “[a] prison official cannot be found liable under thehEight
Amendment . . . unless the official knows of and disregards an excessive risk ti healéh or
safety.” Easter v. Powe|l467 F.3d 459, 463 (5th Cir. 2006) (citation omitteqY.]he failure to
alleviate a significant risk that [the official] shoutdve perceived, but did not is insufficient to
show deliberate indifference.Domino v. Texas Department of Criminal Just2g9 F.3d 752,
756 (5th Cir. 2001) (internal quotations and citation omittddgreover, “deliberate indifference
cannot be inferred merely from a negligent or even a grossly negliggonse to a substantial
risk of serious harm.” Thompson v. Upshur Cnty., Texal5 F.3d 447, 45%th Cir. 2001)
(citation omitted). “However, a prison official’'s knowledge of a substantial o§karm may be
inferred if the risk was obviousEaster 467 F.3d at 463.

The fact that a plaintiff disagrees with what medical care is appropriate oheitotrse
of treatment offered by the medical staff does not state a claim of deliberfferemdie to serious
medical needsNorton v. Dimazanal22 F.3d 286, 292 (5th Cir. 1997ln Woodall v. Fotj 648
F.2d. 268, 272 (5th Cir. 1981), the court stated that the test “in balancing the needs of the prisoner
against the burden on the penal system . . . is one of medical necessity and not one simply of
desirability.” The fact that a course of treatment was unsuccesshata prisoner disagrees with
the treatment chosen does not elevate a claim to a constitutional dimeSesdfarnado v.
Lynaugh 920 F.2d 320, 321 (5th Cir. 1991). Furthermore, the fact that a plaintiff continues to
suffer from pain is insufficient to establish that a constitutional violationt@sredMayweather

v. Foti, 958 F.2d 91 (5th Cir. 1992).
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To the extent that Terry intends to raise a constitutional diased or-ClO’s alleged
failure to provide his requested psychologist appointment and eyeglasses,dgaisoakedo not
satisfy the above standardde must provide information to show that this alleged delay in care
was sufficiently harmful to evince deliberate indifference to serious @etgedsand he must
identify the individuals who knew of and disregarded the risks to his health as deatwved

1.
CONCLUSION

Terry's pro secomplaint is deficient in a number of respects as discussed above. Before
this court determines the proper disposition of his claims, he should be given the oppartunity t
remedy the deficiencies of his complaint or dismiss those claims that he canedy.r&azrowx
v. Scotf 136 F.3d 1053, 1054 (5th Cir. 1998).

Accordingly;

THE CLERK ISDIRECTED to serve Terryith a copy of this order.

IT 1SORDERED that Terry amend his complaint within thirty (30) days of the filing of
this orderto cure the deficiencies as outlined above, and dismiss the claims he is unaipée to c
through amendment.

Failure to comply with this order may result in dismissal of this action\addus under
28 U.S.C. § 1915(e)(2)(B)(i) or under Rule 41(b) orf)lé{ the Federal Rules of Civil Procedure.
See Link v. Wabash R. C82 S. Ct. 1386 (1962).

Terryis further required to notify the court of any change in his address under LR 41.3.

THUS DONE this27" day ofDecember2017.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE
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