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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

ERICT.SMITH ) DOCKET NO. 17-cv-854

DOC # 132195/12307 SECTION P
VERSUS : UNASSIGNED DISTRICT JUDGE
MAJOR VICTORIAN, ET AL. ) MAGISTRATE JUDGE KAY

MEMORANDUM ORDER

Before the court is a civil rights complaint [doc. 8] filed pursuant to 42 U.S.C. § 1983 by
plaintiff Eric T. Smith, who is proceedimgo seandin forma pauperisn this matter. Smith ian
inmate in the custody of the Louisiana Department dfliPuSafety and Corrections and is
currently incarcerated at Elayn Hunt Correctional Center in St. Gaboigisiana. However, his
complaint relates to events that occurred while he was incarcerated at Allen GoateCgnter
(“ACC") in Kinder, Louisia@.

l.
BACKGROUND

Smith alleges that, on January 18, 2016, he was involved in an altercation with & inma
from the Jupiter tier and that inmatéther. Doc. 8, p. 3. Afterwards he became aware that their
friends were going to try to “jump” him (Smithg. Accordingly,one ofSmith’s friends called
ACC Sergeant Tillis, who se8mithto Command Post Captain Thibedeaddx Smith states that
Thibedeaux asked him questions and then went to the Jupiteldti®uring thattime, Major
Victorian arrived atwork. Id. Smith contends that he also tried to talk to Victorian, but that

Victorian would not see himd. at 34. When Thibedeaux returned frahme dormitory, Smith
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states, she spoke with Victorian and then told Smith that everything was undet andtsent
him back to the Jupiter tier, where he states that he was beaten and staff fatldeoe despite
the presence of camerdd. at 4. He states that he was then moved to anothewtiere he was
beaten, stabbed, and chased a short time ldtert 4-5.

Smith maintains that the beatings would not have happened without Thibedeaux and
Victorian sending him “back to Jupiter [and] telling [him] that everything islaiggnd that they
got the situation under controlld. at 5 Accordingly, he now brings suit against Thibedeaux,
Victorian, andACC Warden Keith Cooley, seeking monetary damalgest 3, 6.

1.
LAW & ANALYSIS

A. Frivolity Review

Smithhas been granted leave to proceefbrma pauperisn this matter. Accordingly, his
complaint is subject to screening under 28 U.S.C. § 1915(e)(2), which providasafgponte
dismissal of the complaint or any portion thereof if the cdetermines that it is frivolous or
malicious, fails to state a claim upon which relief may be granted, or seeksanyarelief against
a defendant who is immune from such relief. 28 U.S.C. 8 1915(e)(2)(@i)i)—

A complaint is frivolous if it lacksraarguable basis in law or faGonzalez v. Wyati57
F.3d 1016, 1019 (5th Cir. 1998). A complaint fails to state a claim upon which relief may be
granted if it is clear the plaintiff cannot prove any set of facts in suppdis claim that would
entile him to relief.Doe v. Dallas Indep. Sch. Dist.l53 F.3d 211, 215 (5th Cir. 1998). When
determining whether a complaint is frivolous or fails to state a claim upon waliehmay be
granted, the court must accept plaintiff's allegations as ttagon v. Cockrell 70 F.3d 397, 400

(5th Cir. 1995) (frivolity);Bradley v. Puckettl57 F.3d at 1025 (failure to state a claim).



B. Section 1983
Federal law provides a cause of action against any person who, under the color oflaw, act
to deprive another person of any right, privilege, or immunity secured by the Gomst@nd laws
of the United States. 42 U.S.C. 8§ 1983. Thus the initial question is whether the plasrditElgad
that his constitutional rights have been violated. If no constitutional violation has Iegeda
there is no cognizable claim that would entitle plaintiff to relieforiderto hold the defendants
liable, a plaintiff must allege facts to show (1) that a constitutional right has béatediand (2)
that the conduct complained of was committed by a person acting under color laivstatat is,
that the defendant was a statsor.West v. Atkinsl08 S.Ct. 2250, 2254-55 (1988).
C. Rule8
Rule 8 of theFederalRulesof Civil Proceduregequiresa pleadingo contain “ashortand
plain statenentof the claim showinghatthepleadeiis entitledto relief.” FED. R.Civ. P. 8(a)@).
Under Rule 8, thecomplaint must allege “sufficient facts from whichthe courtcandetemine
the existenceof subjectmatterjurisdiction andfrom which the defendantsanfairly appreciate
theclaim madeagainsthem.”Bynumv. Terrebonne ParisiConsol. Gov’t 2011 WL 6654985, at
*3 (E.D. La. Nov. 8, 2011) (citatienamitted).
D. Amend Order
While Smith has pleaded a viable failure to protect claim as to Thibedeaux aodavict
his claims are still deficient as to Warden Cooley. It is clear thatvdrden is namedh a
supervisory capacityas he is not alleged to have any personal involvement in these.events
Supervisory officialsmay not be held liable ued 8 1983 under the doctrine oéspondeat
superior. SeeMouille v. City of Live Oak 977F.2d924(5th Cir. 1992). Tobeliable underg 1983

without personal involvementa supervisoryfficial must have failed to train or supervise the



officials directly involved in circumstances amounting to deliberate indifterém the plaintiff's
rights, ormust havemplenmented a policy so deficient that the policy itself amssa deprivation
of constitutional rightsBrown v. Bolin 500 Fed. App’x 309, 314 (5th Cir. 2012¢esalso Cozzo
v. Tangipahoa Parish Coune#President Govt279 F.3d 273, 289 (5th Cir. 2002xccordingly,
Smith must amentb show a basis for Wardero@ley’s liability in line with the above or dismiss
the claims against him.

[1.
CONCLUSION

Smith’s pro se complaint is deficient as described above. Before this aoutetermine
the proper disposition of his action, he should be given the opportamigynedy the deficiencies
or dismiss those claims that he cannot rem8awyrowx v. Scattl36 F.3d 1053, 1054 (5th Cir.
1998).

Accordingly,

THE CLERK ISDIRECTED to mail a copy of this order to Smiét his last address on
file.

IT 1SORDERED that Smithamend his complaint within thirty (30) days of the filing of
this orderto cure the deficiencies as outlined above, and dismiss the claims he is unaipée to c
through amendment.

Failure to comply with this order may result in dismissahefclaims abee as frivolous
under 28 U.S.C. 8§ 1915 drsmissal of the actioander Rule 41(b) or 16(f) of the Federal Rules
of Civil ProcedureSee Link v. Wabash R. C82 S. Ct. 1386 (1962).

Smithis further required to notify the court of any change in his addueder LR 41.3

Failure to do so will result in a recommendation that this action be dismissed withjadtqare



THUS DONE AND SIGNED in Chambsithis28" day ofDecembey 2017.

KATHLEENS
UNITED STATES MAGISTRATE JUDGE



