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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLES DIVISION

BRAD SMITH ) CIVIL ACTION NO. 17-cv-1111
D.O.C. #407647

VERSUS : UNASSIGNED DISTRICT JUDGE

COACH BRIAN KING ) MAGISTRATE JUDGE KAY

M EM ORANDUM ORDER

Before the court is defendant Brian King's Motion tok® and Motion for Costgdoc.
16], in which he seeks to remove alegedly immateaadl impertinent pleadings from plaintiff
Brad Smith’s civil rights complaint [doc. 1] under FederdeRof Civi Procedure 12(f)Smith is
an inmate in the custody of the Louisiana Departtn@nPublic Safety and Corrections, and is

represented by counsel in this matter. He oppdsemibtioss. Doc. 18.

l.
BACKGROUND

This casarises from a cwil rights action fled by Smith, wivas formerly incarcerated at
Allen Correctional Centef'ACC”) in Kinder, Louisiana, against Smith, who was thempleyed
as a athletic coordinator at that facilitypoc. 1. Smithalleges that King grabbedhim around the
neck and threwhim to the ground whie héSmith) was restrained during a disciplinary board
hearing. Id. at 3, 5. As a result, he maintains, he suffered semguy ito the discs in his neckd.
at 3-4.He also alleges that his injury was not properlguwheented or treated, though he does not
name thandividuals involved or raise claims based on thalegations.ld. He insteadasserts tat

King is liable for his injuriesunder42 U.S.C. § 1983 arstate tort lawld. at 6—7.
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King was served with the complaint on July 12, 2018, lzal not fled aranswer. Doc.
14. Instead, he filed the instant motion to stridegations from the complaint relating to the
conduct of other guards at ACGAgainst other inmates and to the existence of “argr qtblicy or
practice” at ACC which might have been violatey King's conduct or might have contributed to
the injury Doc. 16, att. 1seedoc. 1, pp. 4-5, 11 20, 23.

.
LAW & ANALYSIS

A. Motion to Strike
1. Standards
Federal Rule of Civil Procedure 12(f) authorizes a motiostrike, and provides that the
court “may strike from a pleading . . . any redundant, immaterial, impetiinor scandalous
matter.” Such motions areegerally disfavored and should not be granted absesmowing of
prejudice to the moving partbene v. Jaybar, LLC, 802 F.Supp.2d 716, 72B.D. La. 2011).
Furthermore, Wwere the material is chalenged as ‘redundant, immateriatpertinent, or
scandalous,” the motion should only be granted when that portithe aomplaintpossesses “no
possible relation to the controversyUnited Statesv. Coney, 689 F.3d 365, 379 (5th Cir. 2012)
(citing Augustusv. Bd. of Pub. Instruction of Escambia Cnty., Fla., 306 F.2d 862, 868 (5th Cir.
1962)).
2. Application
King moves to strikeParagraph 20 of the complaint, where Smith alleges:
In the alternative, where the guards or other guards may have
committed the same acts on other inmates thakisoum at this time, but
where same may be shown, or where ratificationhefactions of guards
may be shown, or violation of or failure to implementy applcabé

policies or procedures, there may be other persbrfault where same
constitutes a delberate indifference to the ciisthal rights of a detainee.



All rights are reserved herein to name additional rilsfats during
discovery.

Doc. 1, pp. 45. King is the only defendant named in this action, and the peison alleged to
have had physical conduct with SniittSee, generally, doc. 1. Accordingly, he moves to strike the
above paragraph from the complaint on the basiscthaluct committed by “otheguards” against
“other inmates” ismmaterial and impertinent. He also moves to strike Paragrapeh& Smith
states:
Whether there was other policy and practice in placthe Allen

ParishCorrectional Center pertaining to the use of forkich policy was

\(iolated and which caused or contributed to thei@gy is unknown at this

time.
Doc. 1, p. 5, 1 23.

Smith opposes the motion as to both paragraphs. Doc. 18. He argueksdbeery is
ongoing and thafi]t is more likely than not that Cola Brian King was not the only one involved
in this matter.” Doc. 18, p. &lthough Smithaleges that Paragraph 20’s statements are relevant
to King's past conductthe paragraph raises issues relating to “othardgli who “may have
committed the samects on other inmaté's Smith is free to amend his complaint and assernsla
against any officers who might also be liable fisrihjuries in some manner or anotheand then
explore issues regarding their conduct toward otimeatés to the extent hercahow that conduct
is relevant to his claims. However, he can show noenurrelationship betweethe claims
currently raisedagainst Kingand unnamed officers who may have violated unspdcipolicies at

unspecified times or otherwise violated the tsghof unspecified inmatesThe prejudice this

paragraph creates to the moving party is cleat, seems to opetme door to discovery regarding

1 King also notes that Smith has filed a parallel attin the state court against King and his employer, Gée
Group, Inc., based on the same alleged incident. Dgcatl61, p. 1. He (King) states that Smith has nogatie
physical contact with anyone other than Brian King in tlaestourt suitld.
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countless ACC employees and inmates when the ominscl raised thus far relatgrictly to
defendans own coduct against the plaintiffAccordingly, the Motion to Strik is granted as to
Paragraph 20

As for Paragraph 23, the existence of any pofielating to the use of force at ACC is
germane to Smith’s claims against King, particularly regligence claimKing's violation of any
institutional policy in his alleged actions towamith could reflect a deviaton from the
appropriate standard ofrea Accordingly, the Motion to Strike is denied as to Paraggh

B. Motion for Costs

Finally, King requests that the costs of this motio@ assessed againrSmith Doc. 16.
Rule 12 does not provide an independent basis for an award ofinstetad Feceral Rule of Civil
Procedure 54(d)(1) states that costs should gendselgllowed to the prevailing party, unless a
statute, rule, or court order provides otherwise. However, teaiimg party is the one who
prevais at the time of final judgment, hat than just the one who succeeds in a “single drbun
Dore Energy Corp. v. Prospectivelnv. & Trading Co., Ltd., 270 F.R.D. 262, 266 (W.D. La. 2010)
(quoting Rodriguez v. Handy, 873 F.2d 814, 817 (5th Cir. 1989 other words, party is not
entitled to an award of costs merely by prevailing at one stHgigation, without utimately
prevaiing in the caséd. No final judgment in this case has been enteredsamb award of costs

is warranted based on the fact that King has prevaitegart, o the Motion to Strike.



[r.
CONCLUSION

Based on the foregoindylotion to Strike [doc. 16]i$SRANTED IN PART andDENIED
IN PART. Paragraph 20 is hereby stricken from the original compidiné Motion for Costs
[doc. 16] isSDENIED.

THUS DONE AND SIGNED in Chamberthis 17" day ofSeptember2018.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE



