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UNITED STATESDISTRICT COURT
WESTERN DISTRICT OF LOUISIANA
LAKE CHARLESDIVISION

KENNITH W. MONTGOMERY ) DOCKET NO. 18-cv-0067

DOC # 123966 SECTION P
VERSUS : UNASSIGNED DISTRICT JUDGE
JERRY GOODWIN ) MAGISTRATE JUDGE KAY

MEMORANDUM ORDER

Before the court ia petitionfor writ of habeas corpus filed pursuant to 28 U.S.C. § 2254
by pro se petitioner Kennith Montgomery. Montgomerys an inmate in the custody of the
Louisiana Department of Public Safety and Corrections. He is incarceattBavid Wade
Correctional Center in Homer, Louisiana.

l.
BACKGROUND

Following a jury trial in the Fourteenth Judicial District Court, Calcasieu Rsshsiana,
Montgomery was convicted of two counts of distribution of cocaine, a violation of Louisiana
Revised Statute § 40:96%ate v. Montgomery, 158 So0.3d 87, 89 (La. Ct. App. 3d Cir. 2014).
After sentencing, he was adjudicatetiabitual offender byeparate proceeding sentenced to two
concurrent thirtyyear terms of imprisonmentd. at 89. He appealed his convictions to the
Louisiana Third Circuit Court of Appeal, raising the following assignments of pro se and
through counsel:

1. The trial judge failed to recuse himself or properly refer the recusal
motion to another judge.

2. The trial judge denied the defendant a full and fair hearing on his
motion to suppess.
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3. The defendant was denied due process by the district attorney’s
failure to timely provide discovery.

4, The Calcasieu Parish method of selecting jurors is
unconstitutionally prejudicias it systematically excludes African
Americans from jury duty.

Id. The Third Circuit reviewed these claims on the merits and denied relief, vatludge filing

a dissent asserting, in relevant part, that the majority had faileshgder all allegations under
the denial of discovery clainhd. at 83-96. The petitioer sought a writ of review in the Louisiana
Supreme Court, which denied same on November 16, ZHi&.v. Montgomery, 184 So0.3d 23
(La. 2015) He did not file a petition for writ of certiorari in the United States Supr€wourt. Doc.
1, p.3.

On or about December 2, 2015, Montgomery filgat @se Uniform Application for Post-
Conviction Relief with an accompanying memorandum in the trial court. Doc. 1, att. 3:9@. 71
Therehe renewed his claim based on late disclosure of evidencellagdd that & was denied
his right to seHrepresentation under the Sixth Amendment when the trial court appointed stand
by counsel despite granting his motion for selfresentationld. Within that second claim, he
alleged that stanily counsel prevented him from adequately preparing for trial by failing ébtim
provide him with discovery and give him notice of his new trial dateat 91-92.He states that
the trial court denied thiapplicatioron the merit@nd his exhibits show that he then sought review
in the Third Circuitld. at 94-115 seeid. at 104 (quoting trial court’s ruling). The Third Circuit
denied writs, finding no error to the trial court’s rulihg.at 120. Montgomery then sought review

in the Louisiana Supreme Court, adding a claim that the Third Circuit had “grosalyetefsrom



proper judicial proceedings” in its treatment of pr® se writ application.ld. at 3-27. The
Louisiana Supreme Court denied review on November 17, 20l at 1.

Montgomery then filed his petition for writ of habeas corpus in this court on Ja@uary
2018. Doc. 1, p. 15. Here he raises the following claims for relief:

1. The trial caurt erred in allowing the state to introduce videmlence
at trial, which it only turned over to the defense shortly before trial.

2. The trial judge erred in failing to recuse himself or refer the recusal
motion to another judge.

3. The trial court erred in allowing the case to proceed without
affording the pgtioner an opportunity to prepare his defense.

4. The trial court erred in denying the petitioner his right to-self
representation.

5. The trial court erred in allowing the state to produce discovery at the
“eleventh hour.”

6. The Third Circuit Court of Appeal anidouisiana Supreme Court
erred in failing to address all of the petitioner’s claims.

7. The petitioner received ineffective assistance of counsel when trial
counsel failed to timely provide discovery and inform him of his
new trial date, and refused to objéxthe trial date or file any pre
trial motions.

8. The trial court erred in denying the petitioner’'s motion to suppress
without granting him a hearing.

Doc. 1, att. 2.

.
LEGAL STANDARDS

Before this court reaches the merits dlabeas claim, it conducts a preliminary review of

the pleadings and exhibits in order to determine whether the petitioner has exhhastathble

1 The court also issued a standard per curiam opinion noting that Momtgbagkfully litigated his postonviction
claims and would be barred under the Louisiana Code of Criminal Prec&dm filing a successive application
unless he could show that oofethe narrow exceptions to the bar on such applications applied to his oasé, Btt.
3, p. 2.
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state remedies prior to filing his petition in federal court, whether any afléimas raised are
subject to tk procedural default doctrine, and whether the petition ishianed by the provisions
of 28 U.S.C. § 2244(d)(1).
A. Exhaustion

The federahabeas corpustatute and decades of federal jurisprudence require a petitioner
seeking federdtabeas corpu=lief to exhaust all available state court remedies prior to filing his
federal petition28 U.S.C. § 2254(b)(1k.g., Whitehead v. Johnson, 157 F.3d 384, 387 (5th Cir.
1998) This is a matter of comit§x parte Royall, 6 S.Ct. 734, 740-41 (1886). In order to satisfy
the exhaustion requirement, the petitioner must have “fairly presented” thenselsttais federal
constitutional claims to the state courts “in a procedurally proper mannediaccto the ules of
the state courtsWilder v. Cockréll, 274 F.3d 255, 259 (5th Cir. 20QDupuy v. Butler, 837 F.2d
699, 702 (5th Cir. 1988). Each claim must be presented to the state's highest court, even when
review by that couris discretionaryE.g., Wilson v. Foti, 832 F.2d 891, 8934 (5th Cir. 1987).
Exhaustion is not satisfied if the petitioner presents new legal theories olyendive factual
claims in support of his federal habeas petitBnown v. Estelle, 701 F.2d 494, 495 (5th Cir.
1983).

In Louisiana the highest court is the Louisiana Supreme Ciart.SA—Const. art. 5, 8
5(a). Thus, in order for a Louisiana prisoner to have exhausted his state courte®imeadnust
have fairly presented the substance of his federadtitotional claims to the Louisiana Supreme
Court in a procedurally correct manner, supported by the legal theories and féegadicals that

he raises nowNobles v. Johnson, 127 F.3d 409, 420 (5th Cir. 1997).
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B. Procedural Default

When a petitioner has defaulted a claim by violating a state procedural ruth whi
constitutes adequate and independent grounds to bar direct review in the Undsed&8paeme
Court, he may not raise that claim in a federal habeas procesulegt a showing of cause and
prejudice or actual innocenc€oleman v. Thompson, 111 S.Ct. 2546, 2554 (1991). Failure to
satisfy state procedural requirements results in forfeiture of a petiiorght to present a claim
in a federal habeas proceedingurray v. Carrier, 106 S.Ct. 2639 (1986). This is not a
jurisdictional matter; rather, it is grounded in concerns of comity arerdésim.Trest v. Cain,
118 S.Ct. 478, 480 (1997).

Procedural default exists where (1) a state court clearly and expoessly its dismissal
of the petitioner's constitutional claim on a state procedural rule and thadyralaile provides
an independent and adequate ground for the dismissal (“traditional” proceelfiatat or (2) the
petitioner fails to properly exhatiall available state court remedies and the state court to which
he would be required to petition would now find the claims procedurally barred (“telchnica
procedural default). In either instance, the petitioner is considered to haveetbrfes
federalhabeaslaims.Bledsue v. Johnson, 188 F3d 25Q 254-5 (5thCir. 1999) The grounds for
traditional procedural default must be based on the actions of the last stateendaring a
judgmentHarrisv. Reed, 109 S.Ct. 1038, 1043 (1989).

C. Limitations Period
Federal law imposes a ofyear limitation period within which persons who are in custody

pursuant to the judgment of a state court may seek hapaas in federal court. 28 U.S.C. §

2To serve as adequate grounds for a federally cognizable default the state rtileatrauseen firmly established and
regularly followed by the time ad which it is to be applied.Busby v. Dretke, 359 F.3d 708, 718 (5th Cir. 2004)
(internal quotations omitted).
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2244(d)(1). This period generally runs from theeddiat the conviction becomes finkd. The
time during which a properdfiled application for postonviction relief is pending in state court
is not counted toward the oyear limit.1d. at § 2244(d)(2)0Ott v. Johnson, 192 F.3d 510, 512
(5th Cir. 1999). However, any lapse of time before proper filing in stateismatinted Flanagan
v. Johnson, 154 F.3d 196, 199 n. 1 (5th Cir. 1998).

A state application is considered pending both while it is in state court for raaalso
during intervals between a state court’s disposition and the petitioner’s fihmg)yfor review at
the next level of state consideratidielancon v. Kaylo, 259 F.3d 401, 406 (5th Cir. 2001). The
limitations period is not tolled, however, fitve period between the completion of state review and
the filing of the federal habeas applicati®hinesv. Weber, 125 S.Ct. 1528 (2005). Accordingly,
in order to determine whether a habpastion is timebarred under the provisions of §2244(d)
the caurt must ascertain: (1) the date upon which the judgment became final either by the
conclusion of direct review or by the expiration of time for seeking furthertdee®w, (2) the
dates during which properly filed petitions for pesnviction or othercollateral review were
pending in the state courts, and (3) the date upon which the petitioner filed his federas
corpus petition.

[1.
AMEND ORDER

Montgomey'’s petition is plainly timelyand it appears that most of his claims have been
exhaustedthrough the state courfsFrom the record provided, however, it appears that

Montgomery’s claim of ineffective assistance was never raised in the stats. @&though he

3 We construe Claim 6 in the instant petition, in which Montgomergedieghat the state courts of appeal failed to
properly consider his claims, as a defense against any potential procedurtlrdéfau than a separate claim for
relief. Other claims, with the exception of the ineffective assistance claim discussedabaepetitive, but we note
that all of the allegations and legal arguntsewere raised in the state courts.
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complained of stantly counsel’'s performance under Hkiaretta claim, based odenal of self
representationhe did notmention her failure to file prial motions.See doc. 1, att. 3, pp. 89

92. His allegations focused on how her appointment impinged on his right 4@gedkentation
rather than how she provided less than a conistnally acceptable level of assistance either before
or after he asked to represent himssdg, e.g., Wood v. Quarterman, 491 F.3d 196201-03 (5th
Cir. 2007) (providing the standards for both ineffective assistanceFareita claims). The
decision and the filings he has provided from direct appeal also show nothing fromwehcan
infer that he raise an ineffective assistance cldontgomery, 158 So.3d at 89—9@lpc. 1, att. 3,

pp. 148-213. Accordingly, #fair import of theineffectiveassistancelaim was not presented to
the state courts and is therefore unexhausted.

It is well-established that district courts may not adjudicate “mixed” petitions for habeas
corpus; that is, those containing both exhausted and unexhausted blartis.v. Dretke, 423
F.3d 474, 482 (5th Cir. 2005) (citiriRpse v. Lundy, 102 S.Ct. 1198 (1982)). When faced with
mixed petitions, courts have the discretion to grant a stayhalidthe federal proceedings in
abeyance whilallowing the petitioner to rirn to state court with his unexhausted clai@rgen
v. Thaler, 699 F.3d 404, 420 (5th Cir. 2012) (citiRginesv. Weber, 125 S.Ct. 1528 (2005)). Such
a stay should only be granted, however, where the petitioner can show good causeailoréis f
to exhaustRhines, 125 S.Ct. at 153485. Similarly, stays are inappropriate when the district court
finds that the unexhausted claims would be procedurally barred in the state Meuls, 423
F.3d at 47980. Accordingly, some petitioners elect to disntiseir unexhausted claims and
proceed on only the exhausted claims. However, doing so creates the risk of dismilkeal of
unexhausted claims if they are brought in subsequent petitions, undedeénal courts'strong

inclination against successive § 2254 petitiknmdy, 102 S.Ct. at 1204-05.



Accordingly, Montgomery’s options are as follows:

1. Request a stay in proceedings, with the knowledge that same might
be deniedf he cannot show good cause for his failure to exhaust or
in light of the Louisian&upreme Court’s per curiam opinion stating
that he had fully litigated his pesbnviction claims;

2. Maintain the petition as is, with full knowledge that it will likely be
dismissed unddrundy, supra, unless he can show a reason why the
exhaustion requirement should not be applied to his glaim

3. Voluntarily dismiss the unexhausted claim, with the knowledge that
hemay be barred from reurgingiit another federal petition even if
he manages to exhaukat claimin state court; or

4. Voluntarilydismiss the entire petition without prejudice in order to
exhaust the unexhausted claim, but with the knowledge that his
petition might be barred by the limitatis period when he refiles.

Montgomery should consider the options above and inform the court of his choiced@ittays
of this order, in order for the court to complete its initial review. Failure to gomifiiresult in a
recommendation that the action be dismissed without prejddiedo the mixture of exhausted
and unexhausted claims.

Montgomeryis further required to notify the court of any change in his address under LR
41.3. Failure to do so will result in a recommendation that this action be dismissed without
prejudice.

THUS DONE AND SIGNED in Chambsithis5" day ofFebuary, 2018.

KATHLEENY
UNITED STATES MAGISTRATE JUDGE



