
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

CYPRESSDRILLING, INC. CIV. ACTION NO. 06-0556

VERSUS JUDGE ROBERT G. JAMES

WILLIAM K. GRIFFIN, III, ET AL. MAG. JUDGE KAREN L. HAYES

RULING

This casearisesfrom adrilling contractbetweenPlaintiff CypressDrilling, Inc. (“Cypress”)

andDefendantsWilliam K. Griffin, III; JohnAndrewGriffin; Griffin & Griffin Exploration; and

Griffin & Griffin Exploration,Inc. (collectively“Griffin”). CypressbroughtsuitagainstGriffin and

InterstateFire andCasualtyCompany(“Interstate”), allegingthat Cypresssuffereddamageto its

drilling rig andcomponentpartsasaresultof Griffin’s failure to provideasoundlocationandthat

Griffin hasfailedto payforthedamages.Additionally, CypressallegesthatGriffin hasfailedto pay

amountsdueunderthecontractfor thewell Cypressdrilled andimproperlysecuredtheservicesof

anothercompanyto drill theremainingnine(9) wells.

On April 17,2009,Griffin andInterstatefiled aMotion for SummaryJudgment[Doc. No.

77],seekingthedismissalofCypress’sclaimfor damagesto therig becauseCypresshasno property

interestin therig andthus is not aproperpartyplaintiff.

For the following reasons,Griffin and Interstate’sMotion for SummaryJudgmentis

DENIED.

I. FACTS

In October2003, Mixon Bros. Drilling, Inc. (“Mixon Bros.”), was in the processof
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negotiatingwith outsidecompaniesto providedrilling services.Ultimately,Mixon Bros. decided

to reinstateadormantcorporation,Cypress,to providedrilling services.DonnieandVildci Mixon

areshareholdersin andofficersofbothcorporations,Mixon Bros. andCypress.

OnNovember1, 2003, Mixon Bros.,aslessor,and Cypress,aslessee,executedaLeaseof

Movables(“Lease”),which providesasfollows:

LESSORherebyleasesto LESSEEandLESSEEherebyleasesfrom LESSORthe
following describeditems,to-wit:

SeeExhibit “A” attached hereto and madea part hereof.

[Doc.No. 80, Exh. A (emphasisin original)]. However,ExhibitA, listing themovablesleased,did

not includeRig #7, thedrilling rig atissuein this case(hereinafter“Rig #7”). At thetimetheLease

wasexecutedRig #7 was“not available”becauseit wasnotyetoperational. [Doc.No. 88, Exh.E,

Vikki Mixon Depo.,pp. 20-21].

OnNovember3, 2003,thedocumentsnecessarytoreinstateCypresswerefiledwith

theStateof Louisiana.

In approximatelySeptember2004, almost one yearafter the Leasewas executed,at the

instructionofheraccountant,Vildci Mixon preparedan attachmentto theoriginal leaseto include

Rig #7, which is identifiedin theattachmentas“6000 Spencer-Harrisdrilling rig.” No newlease

or addendumwasprepared,andtheattachmentwasnot signedor datedby theparties. However,

Mrs. Mixon explainedthattheattachmentto the leasewasto make“everythingclearof whatwe

wereleasingin thebookkeeping,”includingRig #7. [Doc. No. 88, Exh. E, Vikki Mixon Depo.,p.

21].

In 2005, Cypressand Griffin enteredinto a drilling contractin which they agreedthat
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Cypresswould drill a total oftenwells for Griffin, asoperator,at locationsin Wilkinson County,

Mississippi. Thedrilling contractcontainsachoiceof law provisioncalling for theapplicationof

Mississippilaw.

OnMay8, 2005,while Cypresswasconductingdrilling operationsatthelocationfurnished

byGriffin for theBR-F-46well, the locationallegedlycollapsed,cratered,orshifted,so thatRig #7

overturnedandsustaineddamages.[Doc.No. 1, ¶11].

On March 6, 2006, Cypressfiled suit againstGriffin and Interstatein theFourthJudicial

District Court,Parishof Ouachita,Stateof Louisiana.

On March31, 2006,Griffin andInterstateremovedthecaseto this Court.

OnJanuary9, 2007,with leaveofCourt,Griffin andInterstatefiledaThirdPartyComplaint

againstThird PartyDefendantR.W. DelaneyConstructionCompany(“Delaney”), alleging that

Delaneyfurnishedthe labor, equipment,material,anddirectionto preparethedrilling locationat

issueandthat, if Griffin andInterstateare liable to Cypress,Delaneyis liable underthe contract

betweenGriffin andDelaney.1

Since that time, Cypresshas amendedits original petition three times, and several

continuancesofthetrial datehavebeengrantedto allowthepartiesto completediscovery.OnApril

17, 2009, Griffin andInterstatefiled the instantMotion for SummaryJudgment,seekingpartial

summaryjudgmentthatCypressis notentitled to recoverdamagesto Rig #7.

On May4, 2009, Cypressfiled amemorandumin opposition[Doc. No. 80].

On June 25, 2009, with leave of Court, Griffin and Interstatefiled a Supplemental

1Delaneyhasalsofiled aMotion for SummaryJudgment[Doc. No. 75],which will be
addressedseparately.
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Memorandumin Supportof theirMotion for SummaryJudgment[Doc. No. 88].

II. LAW AND ANALYSIS

A. SummaryJudgment

Summaryjudgmentis appropriate“if thepleadings,depositions,answersto interrogatories,

andadmissionson file, togetherwith theaffidavits, if any, showthatthereis no genuineissueasto

anymaterialfactandthat themovingparty is entitled to ajudgmentasa matterof law.” FED. R.

Civ.P. 56(c).

Themovingpartybearstheinitial burdenofinforming thecourtof thebasisfor its motion

by identifyingportionsoftherecordwhich highlight theabsenceofgenuineissuesofmaterialfact.

Topalian v. Ehrmann,954 F.2d 1125, 1132 (5th Cir. 1992). A fact is “material” if proofof its

existenceornonexistencewould affecttheoutcomeof thelawsuitunderapplicablelaw in thecase.

Andersonv. Liberty Lobby. Inc., 477 U.S. 242, 248 (1986). A disputeaboutamaterial fact is

“genuine” if the evidenceis suchthat a reasonablefact finder could rendera verdict for the

nonmovingparty. Id.

If themovingpartycanmeetitsinitial burden,theburdenthenshiftsto thenonmovingparty

to establishtheexistenceof agenuineissueofmaterialfactfor trial. Normanv. ApacheCorp., 19

F.3d 1017, 1023 (5thCir. 1994). Thenonmovingpartymustshowmorethan“somemetaphysical

doubtas to thematerialfacts.” MatsushitaElec. Indus. Co., Ltd. v. ZenithRadioCorp., 475 U.S.

574, 586 (1986). In evaluatingthe evidencetenderedby the parties,the courtmust acceptthe

evidenceofthenonmovantascredibleanddrawall justifiableinferencesin its favor. Anderson,477

U.S. at255.
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B. Cypress’sAlleged Interest Rig #7

Thesolebasisfor Griffin andInterstate’sMotion for SummaryJudgmentis thatCypressdid

notown or leasedamagedRig #7 atthetime oftheincidentandthus is not aproperpartyplaintiff.

Cypressopposesthemotiononthebasisthatit leasedRig#7 from Mixon Bros.andfurtherrequests

attorney’sfeesbecauseGriffin and Interstateunreasonablyfailed to withdraw theirMotion for

SummaryJudgmentwhentheyhadbeenprovidedwith a copyofthe lease.

First, theCourtconsidersthelaw to be appliedto this issue. Griffin contends,andtheCourt

agrees,thatthechoiceoflaw provisionin thedrilling contractbetweenGriffin andCypressrequires

Mississippilaw to beappliedto anyinterpretationof that contract. However,this is not anissue

requiringinterpretationofthedrilling contract.Rather,theissueiswhetherCypresshadaproperty

interestin Rig #7 on thedateoftheaccidentbasedon theLeaseor modificationof theLeasefrom

Mixon Bros.to Cypress.Thus,this is an interpretationof contractformationand/ormodification

betweentwo LouisianacorporationsunderLouisianalaw.2

TheCourtnow turnsto Cypress’spurportedinterestin Rig #7. It is undisputedthat Mixon

Bros. and Cypressenteredinto a leaseof movablesin October2003, that Cypresspaid thefee

contemplatedin the lease,andthat the leasedequipmentwasidentifiedin Exhibit A to theLease.

It is furtherundisputedthat, atthatthetime theLeasewasexecutedRig #7 wasnot functionaland,

thus,wasnot listed in Exhibit A, thedescriptionofthemoveables.Finally, it is undisputedthat,at

thebehestoftheaccountantfor Mixon Bros.andCypress,Vilcki Mixon, preparedan attachmentto

the Leaseto include a descriptionof Rig #7, but the attachmentwasnot signed,witnessed,or

2lndeed,it would bean absurdresultif Mississippilaw governedtheformation and/or
modificationof a leaseenteredintoby two Louisianacorporationstwo yearsbeforethedrilling
contractbetweenCypressandGriffin wasexecuted.
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notarized,norwastheLeaseformally amended.

A lease“is asynallagmaticcontractbywhich oneparty,thelessor,binds himselfto giveto

theotherparty,thelessee,theuseandenjoymentofathingfor atermin exchangefor arentthatthe

lesseebindshimselfto pay. The consentofthepartiesasto the thingandtherent is essentialbut

notnecessarilysufficient for acontractof lease.” LA. Civ. CODE art. 2668. UndertheLouisiana

LeaseAct (“the LLA”), thegenerallaw applicableto conventionalobligationsappliesto leases,

unlessthereis a specificLLA provisionapplicable.LA. Civ. CODE art. 2669.

A contractfor leaseofacorporeal3moveableneednotbeinwriting. SeeLA. Civ.CODE arts.

461, 1846& 2681. Evenif theoriginal leaseis inwriting, amodificationof theleaseofmoveables

neednotbein writing. As theLouisianaFifth Circuit Courtof Appealsrecentlyexplained:

[T]he law is clearthatwrittencontractsmaybemodifiedby oral contractsand
theconductof theparties,evenwhenthewrittencontractcontainsaprovisionthat
changeordersmustbe in writing. . . . Modification of awrittenagreementcanbe
presumedby silence,inaction, or implication. . . . The party who assertsthat an
obligationhasbeenmodifiedmustproveby apreponderanceof theevidencefacts
or actsgiving rise to themodification. . . . It is a questionof fact, therefore,as to
whethertherewere oral agreementsthatmodified the written contract. . . . Oral
modifications allegedto be in excessof $500 must be provedby at leastone
“credible witness” and “other corroborating circumstances.” Only general
corroborationis required.. . . Parolevidenceis admissiblefor this purpose.

LantechConst.Co., L.L.C. v. Speed,--- So.3d----, 2009WL 1464129,at *4 (La. App. S Cir.

S/26/09)(citing LA. CIv. CODE art. 1846)(othercitationsomitted). Theonewitnessmaybe the

plaintiff, and“other corroboratingcircumstances’needonly be generalin nature,”althoughthe

evidence“maynot. . . resultfrom theplaintiff’s ownactions.”Kilpatrickv. Kilpatrick, 27,241 (La.

3”Corporealsarethingsthat haveabody, whetheranimateor inanimate,andcanbe felt or
touched.” LA. CIv. CODE art. 461.
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App. 2 Cir. 8/23/95); 660 So.2d182, 185 (citationsomittted).4

Additionally,Louisianarecognizestheconceptof animplied contract.“[T]he existenceof

acontractcanbe implied from theparties’actionsandconductthat indicateamutualintent to be

boundto theirrespectiveobligations.” R.R.Mgmt. Co. LLC v. CFSLa. MidstreamCo.,428 F.3d

214, 222 (5th Cir. 2005)(citing LA. CIv. CODE art. 1927;Ill. Cent.GulfR.R.Co. v. Int’l Harvester

Co., 368 So.2d 1009,1011-12(La. 1979)). “An impliedcontractis formedwherethemutualintent

to beboundis inferredfrom theconductofthepartiesunderthecircumstances.”Id. (citing Haws

& Garrett Gen.Contractors,Inc., 480 S.W.2dat609; Morphy,Makofsky& Masson,Inc. v. Canal

Place2000,538 So.2d 569,573 (La. 1989)).

Griffin andInterstatehavereliedon theJanuary11,2008depositionofDonnieMixon. Mr.

Mixon testifiedthat Cypress“borrowed”Rig #7 from Mixon Bros. andthat therewasno leasein

place. However,DonnieMixon consultedVikki Mixon aboutthebusinessoperationsseveraltimes

duringhis depositionuntil JohnStewartTharp,attorneyfor Griffin, instructedMrs. Mixon to wait

until her depositionto correctandaddto Mr. Mixon’s testimony. [Doc. No. 80, Exh. 5, Dep.of

DonnieMixon, pp. 21-22]. WhenMrs. Mixon againattemptedto interjectto correctMr. Mixon’s

testimonylaterin thedeposition,shewasinstructedbyherattorney,JamesCarroll, that shewould

“get [her] chance”to testify. [Doc. No. 80,Exh.5, p. 224]. Mr. Carrollalsointerposedanobjection

4LA. CIv. CODE art. 1848states:

Testimonialor otherevidencemaynot be admittedto negateorvary thecontents
of anauthenticactoranactunderprivatesignature.Nevertheless,in theinterest
ofjustice,that evidencemaybe admittedto provesuchcircumstancesasviceof
consent,or asimulation,or to prove that the written act wasmodified by a
subsequentand valid oral agreement.
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ontherecordthatMr. Mixon continuedto bequestionedaboutbusinessoperationsandthathe was

“guessing”whenMrs. Mixon hadtheinformation. [Doc. No. 80, Exh. 5, pp. 225, 230]. Thus, the

Court finds Griffin’s relianceon Mr. Mixon’ s testimonyabout businessoperationssomewhat

disingenuousfactually.5

Vikki Mixon, whohandledthebusinessoperationsfor Mixon Bros. andCypress,testified

thatshepreparedtheattachmentto theLeaseto includeRig #7 to make“everything clearofwhat

wewereleasingin thebookkeeping.” [Doc. No. 88, Exh. E, Vikki Mixon Depo.,p. 21]. Mixon

Bros. allowedCypressto beginusingRig #7, andthereis no disputethatCypresscontinuedto pay

the$6000leaseamountoriginally contemplated.

Underthesecircumstances,theCourtfinds thatthetestimonyofVikki Mixon, corroborated

by otherevidence,is sufficientto raisea genuineissueofmaterialfact for trial whethertherewas

eithera modificationto theoriginal leaseor an implied leasebetweenMixon Bros. and Cypress

underwhichRig #7 wasprovidedto Cypressforitsuseindrilling thewells forGriffin. Mr. Mixon’ s

testimony,attheleast,corroboratestheexistenceofanimplied lease.Further,if Cypressprovesits

statusaslesseeattrial, thenCypresswasboundto “return [Rig #7 to Mixon Bros.] attheendofthe

leasein aconditionthatis thesameasit waswhenthethingwasdeliveredto him,exceptfor normal

wearandtearor asotherwiseprovidedhereafter.” LA. CIv. CODE art. 2683. Cypress“is liable for

damageto thething [leased]causedby his faultor thatof apersonwho,with his consent,is on the

premisesorusesthething.” LA. CIv. CODE art. 2687;seealsoLA. CIv. CODE art.2692.

Accordingly, Griffin’s Motion for SummaryJudgmentis DENIED.

50fcourse,Mr. Mixon’s beliefasto whetherarig was“borrowed” or “leased”doesnot
compela legal conclusioneitherway. SeeHowardTruckingCo., Inc. v. Stassi,485 So.2d915,
918 (La.1986)(“Questionsoflaw cannotbeconfessedoradmitted.”).
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C. Rule 11 Sanctions

Pursuantto FederalRuleofCivil Procedure11(b),

By presentingto thecourta pleading,written motion, or otherpaper--whetherby
signing,filing, submitting,or lateradvocatingit--anattorney... certifiesthatto the
bestof the person’sknowledge,information,andbelief, formedafteran inquiry
reasonableunderthecircumstances:

(3) the factual contentionshave evidentiarysupport or, if specificallyso
identified,will likely haveevidentiarysupportafterareasonableopportunity
for further investigationor discovery;and

FED. R. CIv. P. 11(b). If anattorneyfails to complywithRule11(b),he facessanctionspursuantto

Rule 11(c). However,Rule11(c) providesthat“[a] motionfor sanctionsmustbemadeseparately

fromanyothermotionandmustdescribethespecificconductthatallegedlyviolatesRule11(b). The

motion mustbe servedunderRule 5, but it mustnot be filed or be presentedto the court if the

challengedpaper,claim, defense,contention,or denial is withdrawn or appropriatelycorrected

within 21 daysafterserviceor within anothertimethecourtsets.” FED. R. CIv. P. 11(c).

In this case,while counselfor Cypressassertsthat the conductof counselfor Griffin is

sanctionable,Cypresshasnot filed aseparatemotion for sanctions,noris thereanyindicationthat

adraftmotionhasbeenservedon Griffin’s counsel. Counselstatesonly thatCypressprovidedthe

“leaseto Defendantsseveraltimes during discoveryand hassubmittedthe leaseas summary-

judgmentproofin its oppositionto DefendantGriffins’ Motionfor SummaryJudgment.”[Doc.No.

8O,p.6].

TheCourt finds that amotion for sanctionsis notproperlybeforeit underRule 11(c),and,
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thus,anysuchmotionis DENIED. TheCourtnotes,however,thatcounselforGriffin andInterstate

should have fully explainedthe basis for its Motion for SummaryJudgmentin the original

memorandum,ratherthansupplementingthatmemorandumafterCypress’soppositionwasreceived.

By presentingMr. Mixon’ stestimonywithoutMrs. Mixon’ stestimony,counselleft theimpression

with theCourtthatno leaseexistedatall. In truth,a leaseexisted,butGriffin andInterstatedispute

whetherthatleasewasmodifiedoramendedto includeRig #7.

III. CONCLUSION

Fortheforegoingreasons,Griffin andInterstate’sMotionfor SummaryJudgment[Doc.No.

77] is DENIED. To theextentthatCypressmovesfor Rule11 sanctionsagainstcounselfor Griffin

andInterstate,its motionis alsoDENIED.

MONROE,LOUISIANA, this 30thdayofJune,2009.
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