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MEMORANDUM ORJ)ER

Plaintiff DawsonFarms,LLC (“Dawson”) andDefendantBASF Corporation(“BASF”)

submittedtranscriptsofninetrial depositionsthatwill be offeredat trial in this matter,including

objectionsto designatedtestimony. Forthefollowing reasons,theobjectionsareSUSTAINEDiN

PART andOVERRULED IN PART.

I. GENERAL OBSERVATIONS

First, theCourtdid notruleon objectionsthatdidnot includeabasisfortheobjection,unless

thebasiswasreadily apparent.

Second,the Courtfinds thatall counselcommunicationsandobjectionsareirrelevantand

thusinadmissible.

Finally, the Court has included pinpoint citations to the deposition testimonywhere

necessary.Theformat is “pagenumbcr:linenumber.”

IT. DEPOSITION OF DR. RICHARI) EVANS

BASF objects to Dr. Richard Evans’s (“Dr. Evans”) testimony regarding internal

communicationsthatpost-datethesaleofOutlookto Dawson.[21:12—24:4,25:1—27:8,27:19—28:6,

42:11—44:2,47:1—48:11].
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The Court finds that BASF’s internal responseto the farmers’ complaintsor BASF’s

awarenessof an ~injurysituation” is irrelevantto Dawson’sproductliability claims. However,

evidencein Dr. Evans’semailandhis relateddepositiontestimonyregardingBASF’sprocessand

reasonsfor addingsweetpotatoesto theOutlooklabelis relevant.With respectto theprocess,only

evidenceestablishingthat Outlook was or was not safe for use on sweetpotatoesis relevant

Accordingly,BASF’ S objectionsareSUSTAINEDIN PARTandOVERRULED[N PART,andthe

following testimonyis deemedadmissible:22:5—24:4,25:1—27:8,47:1—48:11.

Forthesamereasons,theCourtclarifiesitspreviousRuling [Doe.No. 229,pp. 18—19]with

respectto the admissibility of the email correspondencebetweenDr. Evans, Dr. Dan Eric

Westerberg,andKyle Keller. Only thefollowing statementsin Dr. Evans’semail areadmissible:

Dan:

Pleasein very direct(bullet point) let meknow:

-To thebestof yourknnowledgewhatprocesswasfollowedto addsweetpotatoes
to theDMTA-P label.

- Anything elseyouknow aboutDMTA-P on sweetpotatoes.

[Rick Evans’ssignatureline.]

As explainedi;?fra, theCourtfinds thatportionsofDr. Westerberg’sresponsetoDr. Evans’s

emailis relevant,butthat Kyle Keller’s responseis irrelevantandthus inadmissible.

BASF also objectsto Dr. Evans’stestimonyindicatingthat BASF is aGermancompany.

[9:13—24].

The Courtfinds thatthis testimonyis irrelevant,andBASF’S objectionis SUSTAThJED.
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ifi. DEPOSITIONS OF NEIL BENTLEY

BASFobjectstoNeilBentley’s(“Bentley”)testimonyregardingBASF’smarketingmotives

and decisionto expandtheuseofOutlook to sweetpotatoes.

BASF’sobjectionis OVERRULEDto theextentthatDawsonseeksto offer this testimony

for impeachmentorrebuttalpurposes.

BASF objects on the basis of relevanceto Bentley’s testimonydiscussingOutlook’s

applicationto cropsotherthancorn, indicating that Dual II Magnumwas Outlook’s principal

competitionin thecornherbicidemarket,andreferringto abrochurethatpromotesOutlookfor use

on Irish (white)potatoes.

TheCourtfinds this testimonyrelevant,andBASF’s objectionis OVERRULED.

BASF also objectsto Bentley’stestimonyreferringto marketingdocumentsthatpost-date

thesaleof Outlookto Dawson.[November16, 2007Deposition,50:17—51:8].

TheCourtfinds that this testimonyis irrelevant,andBASF’s objectionis SUSTAThJED.

BASFobjectsto aportionofBentley’stestimonyimplyingthatOutlookwasnotlabeledfor

useon sweetpotatoesfollowing the2005crop year. [September25, 2007,Deposition,60:16—19].

TheCourtreiteratesits prior ruling thatBASF’s failure to renewtheOutlook labelfor use

on sweetpotatoesfollowing the2005 crop yearconstitutesasubsequentremedialmeasureandis,

therefore,inadmissibleto prove liability. BASF’s objectionis SUSTA[NED1N PART, andthe

following testimonyis inadmissible:“for a one-yearperiodofNovemberof ‘04 to Novemberof

‘05.”

IV. DEPOSITION OF JOW4 S. HARDEN

BASF objectsto JohnHarden’s(“Harden”) testimonyaboutan emailhereceivedfrom Dr.
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Evansin 2005regardingtheprocessforregisteringOutlookfor useon sweetpotatoes.[74:19—78].

BASF’S objectionis SUSTAINED for thereasonscitedpreviously,and onlythefollowing

testimonyis admissible:74:19—75:12,76:11—78:25.

BASFalsoobjectsto counsel’scommentonaBASF employee’sGermansurname[10:1—2];

counsel’srestatedquestions[41:18—24,69:6—9]; anddiscussionbetweencounsel[57:2—4] during

Harden’sdeposition.

The Court fmds thesestatementsand questionsby counselare irrelevant,and BASF’S

objectionsareSUSTAINED.

BASF also objects to Harden’s testimony regardingwhetherand when he reviewed

documentaryevidencein preparationfor thedepositionandlorwhetherthatevidencewasprovided

by counsel[43:9—16, 50:3—5].

The Court finds that the foregoingtestimonywill assistthe jury in evaluatingHarden’s

testimony. BASF’s objectionis OVERRULED,

Dawsonobjectsto Harden’stestimonyregardingwhetherhewasinvolvedin anydiscussions,

studies,orresearchaboutwhetherto addsweetpotatoesto thelabelfor Outlook. [45:9—12, 17—19].

TheCourtfinds this testimonyis irrelevant,andDawson’sobjectionis SUSTAINED.

Dawsonobjectsto Harden’stestimonythat IR-4 is an inter regionalgroup that assists

growersin obtaininggovernmentapprovalfortheuseofherbicideson differentcrops[19:16—20:4]

andthat IR-4 askedBASF to addsweetpotatoesto theuselabelfor Outlook [32:5—1].

TheCourtfmds that, asBASF’s contactpersonfor IR-4,Hardenhaspersonalknowledge

regardingthenatureofIR-4 andits request.BASF’smotivesfor expandingOutlook’s application

to sweetpotatoesis helpfti.l backgroundinformation,which Dawsonis freeto rebut,asexplained
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previously. Dawson’sobjectionis OVERRULED.

BASF objectsto Harden’stestimonyregardingBASF’s generalinternal decisionmaking

processandwhetherhewasawareof any internaldiscussionsregardingtheexpansionof Outlook

to sweetpotatoes.[35:5—37:6].

OtherthanHarden’stestimonyregardingBASF’sgeneraldecisiorunaldngprocess[35:18—25,

36:1—12],whichprovideshelpfulbackgroundinformation,theCourt finds thathisothertestimony

regardingthespecificreviewprocessfor Outlook’s expansionto sweetpotatoesis irrelevantsince

hewasnot involved. BASF’S objectionis SUSTAINED IN PARTandOVERRULEDIN PART.

Dawsonobjectsto Harden’stestimonyregardingwhetherhis reviewof studiesapplying

Outlookto sweetpotatoesincludedareviewoftheeffect of Outlookon grade,root, orrootshape.

[85:8—19].

The Court finds that Harden’stestimonyis relevantto whetherthe studiesindicatedthat

Outlookwas defectiveor to rebutBASF’s claim that the studiesindicatedthat Outlook wasa

suitablesweetpotatoherbicide. Dawson’sobjectionis OVERRULED.

Dawsonobjectsto Harden’stestimonyregardingan emailbesentandhis explanationofthe

statementsin his email. [67:12—25].

TheCourtfmdsthatthis testimonypresentsadoublehearsayproblem:thestatementin the

email(“McKemie saysgo”) andthetestimonyregardingMcKemie’sreasonsasconveyedtoHarden.

Theemailstatementis admissibleasstate-of-mindevidence,butBASF did not identify ahearsay

exceptionfor thesecondstatement.Thesecondquestionandanswer[67:15—25] is inadmissible.

Dawson’sobjectionis SUSTAINED[N PARTandOVERRULEDIN PART.
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V. DEPOSITION OF TOM McKEMW

BASF objectsto the inclusionof counselcommunication.[11:18—25,13:23—24].

BASF’S objectionis SUSTAINED.

VI. DEPOSITION OF HELENA CHEMICAL COMPANY

Pursuantto FederalRuleofCivil Procedure30(b)(6),RandyMize (“Mize”) testifiedasthe

corporaterepresentativefor HelenaChemicalCompany(“Helena”).

BASF objectsto testimonyregardingwhatdocumentsMize readandto whomhe spokein

preparationforthe deposition.[5:3—7:24].

BASF’S objectionis OVERRULEDfor thereasonscitedpreviously.

BASFobjectsto counselcommunication.[26:1—10].

BASF’S objectionis SUSTAINED.

BASFobjectsto Mize’ stestimonythatOutlookcausedthedamageto Dawson’s sweetpotato

crop. [21:16—23:12].

TheCourtfinds thatMize is notqualifiedto offer anexpertopinion,andtheprobativevalue

of his lay opinion is outweighedby the dangerof unfair prejudice. BASF’S objection is

SUSTAINED. Sincethe CourthassustainedBASF’s objection,Dawson’sobjectionto Mize’s

explanationofthebasisofhis opinion[57:23—59:17]is OVERRULED asMOOT.

Dawsonobjectsto Mize’s testimonyregardingHelena’sreasonsfor marketingOutlookfor

useon sweetpotatoes. [29:9—21].

TheCourtfmds thatMize hastheknowledgenecessaryto provide this testimonyandthat

the testimonyis otherwiseadmissible. Although Mize wasnot personallyinvolved in Helena’s

marketingdecision[13:14—25], he testifiedasHelena’scorporaterepresentative,andhis position
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with Helenaandpre-depositionpreparationqualify him to testify on this issue. This testimonyis

relevantto the extentthat it provideshelpful backgroundinformation asto why Outlookwas

expandedto sweetpotatoes(andcorroboratesBASF’s positionthat it wasin responseto grower

demand,notdecliningmarketshare).Withrespecttothehearsayobjection,Mize’s testimonyabout

Dr. SteveKelly’s letteris notofferedforits truth,butratherto showHelena’sstate-of-mind.IVlize’s

testimonythatgrowerswereaskingfor theproductis not ahearsaystatement.Dawson’s objection

is OVERRULED.

BASF objectsto lVIize’s testimonyregardingthe contentsofa letter that Helenareceived

from Dr. SteveKelly, anemployeeof theLSUAgCenter. [32:21—23,34:15—18].

TheCourtfinds thatthis testimonyis relevantto whetherusersofOutlookwereawareofthe

defect,andtheletter’s contentsarenot offeredfor theirtruth,but ratherto establishstate-of-mind

or knowledge.BASF’Sobjectionis OVERRULED.

Dawsonobjectsto Mize’s testimonyregardingwhetherHelenawarnedits customersthat

Outlookmighthaveanadverseeffecton orcausedamageto sweetpotatoes.[36:3—37:17,56—57:8].

TheCourtfinds that this testimonyis relevantto thependingredhibitorydefectclaim. The

personalknowledgerequirementis satisfiedby Mize’s position in the companyand his pre-

depositionpreparation.Finally, thestatementon theOutlooklabel is notofferedfor its truth,but

to showknowledgeorstate-of-mind.Dawson’sobjectionis OVERRULED.

Vii. DEPOSITIONOF ALVIN RHODES

BASFobjectsto Alvin Rhodes’s(“Rhodes”)testimonythathevisitedanumberofgrowers,

including “Mr. Prine” and“Mr. Todd.” [8:4—5].

BASF’S objectionis SUSTAINED IN PART and OVERRULEDIN PART. The Court
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previouslyexcludedevidenceoftheclaimsofMr. Prine[Doc.No. 253,p. 4] andthusanyreference

to Mr. Prineis inadmissible.BASFdid notarticulateabasisfor excludingdiereferenceto Mr. Todd

nor is onereadily apparent;therefore,this objectionis overruled.

BASF objectsto counselcommunications.[11:23—13:11,26:10—14,31:14-16;40:5—17].

BASF’S objectionis SUSTAINED.

Dawsonobjectsto Rhodes’stestimonyregardDr. Kelly’s researchplots. [23:19—25:14].

The Courtfinds this testimonyirrelevant,andDawson’sobjectionis SUSTAINED.

BASF objectsto Rhodes’stestimonyregardinganotationon a field servicereportof Mr.

Corley’s farm. [34:11—25,35:7—36:4].

TheCourtfinds thatthefield servicereportfailswithin thebusinessrecordexceptionto the

hearsayrule, anddienotationonthereportis admissibleasapartyadmissionif Mr. Fordwasacting

asBASF’s agent.BASF’sobjectionis OVERRULED.

Dawsonobjectsto Rhodes’stestimonyasto whatDr. SteveKelly saidwhentheyvisitedIVIr.

Ford’sfarm. [18—19:1—14].

TheCourt finds that Rhodes’stestimonyis inadmissiblehearsay. Dawson’sobjectionis

SUSTAINED.

Dawsonobjectsto Rhodes’stestimonythat Mr. Thornhill saidthefieldsthat weretreated

with Outlookhad excellentpigweedcontrol, comparedto the fields that were not treatedwith

Outlook. [21:8—16].

TheCourt fmds that Rhodes’stestimonyis inadmissiblehearsay.Dawson’sobjectionis

SUSTAINED.

DawsonobjectstoRhodes’stestimonyregardinghisopiniononthecauseofMr. Thornhill ‘5
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crop damage.[20:20—21:6].

TheCourtfinds thatRhodes’stestimonyis relevantanddoesnot includeahearsaystatement.

Dawson’sobjectionis OVERRULED.

VIII. DEPOSITION OF GEORGE CLINT STRIPLIIN

Dawsonobjectsto GeorgeClint Striplin’s testimonyaboutthepurchaseandapplicationof

anotherchemical,SC-27,from a differentchemicalmanufacturer.[15—16:22,17:15—18:6].

TheCourt fmds that Striplin’s testimonytendsto rebutDawson’sclaim tiiat the defectin

Outlookwouldnot havebeendiscoveredby reviewingandfollowing theinstructionson the label,

which is relevantto theredhibitorydefectclaim. Dawson’sobjectionis OVERRULED.

Dawsonobjectsto Striplin’s testimonyaboutwhetherhe wasawareof newherbicidesin

2004. [32:7—35:8].

TheCourtfmds that this testimonyis relevantto establishDawson’snormalpracticewith

respectto theintroductionofnewherbicides.Thestatementsidentifiedas“hearsay”byDawsonare

notofferedfor theft truthand,thus,arenothearsay.Dawson’sobjectionis OVERRULED.

Dawsonobjectsto Striplin’s testimonyregardingdie Dual label andDawson’sapplication

of Dual to its crop. [37:12—38:24,40:6—42:9,42:15—18,43:14—15,43:19—44:24,45:3—46:21].

The Court finds that this testimonytends to establishhow Dawsonhas interpretedthe

statementson anherbicide’slabel,which is relevantto someofdie issuesraisedin die redhibitory

defectclaim. Striplin offers a numberof opinions, but given his experienceas an herbicide

applicator,theCourt finds that he is qualified to rendera lay opinionon theseissues. Dawson’s

objectionis OVERRULED,

Dawsonobjectsto Striplin’stestimonythathedidnot“think” heobservedDr. SteveKelly’s
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plot ofsweetpotatoes,whichhadbeentreatedwith Outlook. [88:9—1].

TheCourtfinds thatthis testimonyis irrelevant,andDawson’sobjectionis SUSTAINED.

Dawsonobjectsto thefollowing questionandanswer:“Q. Mr. Striplin, my nameis Patrick

O’Cain. I’m a lawyerfor HelenaChemicalCorporation. You andI havenot met beforetoday;

correct? A. Correct.” [92:8—11].

TheCourt finds thatthis testimonyis irrelevant,andDawson’sobjectionis SUSTAINED.

BASF objectsto a questionandanswerregardingwhetherStriplin wastold by a Helena

employeethathe badto sign awaiverorreleasein orderto uscOutlook. [123:3—8].

TheCourtfinds thatthis testimonyis irrelevant,andBASF’s objectionis SUSTAThED.

IBASF objectsthat its counsel’sobjectionsin thetestimonyshouldbe removed.[129:18,

20—21, 23].

BASF’s objectionis SUSTAINED.

BASF objectsthat severalquestionsareleadingand confusing.[133:5—21].

BASF’s objectionis OVERRULED.

BASFobjectsthataquestionfromDawson’scounsel“mischaracterizesprior testimonyand

[is] argumentative.”[137:21—138:1].

TheCourtfinds that Striplin testifiedpreviouslythatthepotatoeshe observedin thefields

treatedwith Outlookwere “obnoxiously large,” “with pencil-like tubers,”and “so crookedand

deformed that — just looked strange, very strange.” [134:16—20]. BASF’s objection is

OVERRULED.

BASF objectsto a leadingquestionthat was not answered,but was restatedand then

answered.[141:9—12].
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BASF’s objectionis SUSTAINED.

Dawsonobjectsto questionsregardingwhetherStriplinwasawareofdieyieldsfor number

1-sizesweetpotatoesin fieldstreatedwithOutlookcomparedto theyieldsin fieldstreatedwith Dual

thepreviousyearandwhetherhewouldbesurprisedif theyieldsin fieldstreatedwithOutlookwere

higher. [151:1—15].

The Court finds that Striplin’s responseis relevantto evaluatinghis prior testimony.

Dawson’sobjectionis OVERRULED.

Dawsonobjectsto questionsregardingwhetherStriplin understoodthat the grower is

ultimatelyresponsiblefor the productsthat are used,including therateandmannerin whichthe

productsareused.[151:16—23].

It is unclearto theCourtwhetherStriplin’s responsesstatealegalopinionregardingfaultor

his personalopinionthatthegrowerultimatelycontrolsdie applicationoftheproduct.Therefore,

to avoidconfusionto thejury, Dawson’sobjectionis SUSTAINED.

Dawsonobjectsto thefollowing question“Q. . . . [w]hetherornotHelenapointedanything

out fromdie OutlooksupplementallabeloraDual labeloranyotherlabel,youwerefrilly reading

thoselabelsyourselfto comeup with—? A. Yes.” [15 1:24-152:9].

TheCourtfinds thatthisquestionandanswerreferto Striplin’ spersonalpractice,notalegal

opinion regardingwhether a Helenaemployeeor someoneelse orally modified the label’s

instructions. Dawson’sobjectionis OVERRULED.

XIX. DEPOSITIONOF DR. DAN ERIC WESTERIJERG

BASF objectsto a largeportionof Dr. DanEric Westerberg’s(“Westerberg”)testimony

regardingthe2005 email sentfrom Dr. Evansto WesterbergandseveralotherBASF employees
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abouttheprocessforregisteringOutlookfor sweetpotatouse.[71:13—75:15,78:2—21,93:14-95:16,

96:4—97:3,98:10—101:5,101:14-102:25,108:4—109:24].

For the reasonscited previously,BASF’S objection is SUSTAINED IN PART and

OVERRULED IN PART, and only the following testimony is admissible:72:6—21, 73:4—5,

73:14—74:10, 75:7—15, 94:13—95:16, 96:4—97:3, 98:10—99:25, 100:11—101:5, 101:14—102:3,

102:7—9, 102:12—25, 109:18—24.

BASF objects to counsel communications and/or non-pertinent witness responses.

[21:15—17].

BASF’s objection is SUSTAINED.

X. CONCLUSION

Fordie foregoingreasons,Dawson’sandBASF’sobjectionsto designatedtrial depositions

areSUSTAINED IN PARTandOVERRULEDIN PART.

MONROE,LOUISIANA, this_____day of February,2009.

ROBERTO.JAM S
UNITED STATES DIS T JUDGE
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