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MEMORANDUM ORDER

On March 17, 2009,theCourt issueda Ruling andJudgment[Doc.Nos. 140 & 141]

grantingin partand denyingin partDefendantCity ofMonroe’s(the“City”) third Motion for

PartialSummaryJudgment[Doc. No. 62] on Plaintiffs’ claimsofretaliationundertheFairLabor

StandardsAct (“FLSA”), 29 U.S.C. § 201, ~ As partofthatRuling, theCourtaddressed

Plaintiffs’ allegationthat theCity hasretaliatedagainstthemby filing a spuriouscounterclaim

seekingrepaymentof$980,000.00.[Doc. No. 109, pp. 4, 17 (claim is without “basis in law or

fact”)]. After reviewingthepleadingsin thismatter,theCourt concludedthat, despitehaving

amendedtheirComplaintthreetimesandspecifically identifying actsofretaliation,Plaintiffs failed

to placetheCity on noticethat they intendedto rely on theCity’s counterclaimto supporttheir

retaliationclaim. Therefore,theCourt heldthat Plaintiffs could not rely on theCity’s counterclaim

asa basisfor its FLSA retaliationclaim. [Doc. No. 140, p. 31].

However,the Court statedin a footnotethat, “[i]f Plaintiffs canproduceevidencethat the

City wasnotified throughthediscoveryprocessthat Plaintiffswere assertingthecounterclaimas

an allegedretaliatoryact,thentheCourtwill revisit this issue.” [Doc. No. 140, p. 31 n. 11].

OnMay 4, 2009, morethantendaysafter Judgmentwasentered,Plaintiffs filed a Motion for
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Reconsideration[Doe. No. 149] in which theyallegethat the City wasplacedon noticeof this claim

in their May 14, 2007 reply memorandumin supportof their Motion to Dismiss[Doe.No. 23]. In

thatmemorandum,Plaintiffsstateas follows:

Defendantattemptsto characterizeaclaimedoffset pursuantto the [FLSA] . . . by
assertingacounterclaimagainst185 of its currentandformerfirefighter
employees—blatantlyin retaliationfor the filing of the suit.

[Doe. No. 23, p. 3].

Plaintiffs citeno rule in supportof their motion. However,

TheFederalRules of Civil Proceduredo not providefor a“Motion for
Reconsideration”but suchmotionsmayproperlybe consideredeitheraRule59(e)
motionto alteror amendjudgmentor a Rule60(b)motion for relief from judgment.
~ Kelley v. Price-Macemon.Inc., 992 F.2d 1408 (5th Cir. 1993). A Rule60(b)
motion doesnot toll the running oftime for filing a noticeof appealwhereasa timely
filed Rule59(e) motiondoes.SeeFischerv. UnitedStates,759 F.2d461 (5th
Cir.1985);FED. R. App.P. 4(a). In orderto be timely filed, aRule59(e)motion must
be filed within tendaysof the judgmentor orderof which the partycomplains.FED.
R. Civ. P. 59(e).Motionswhich are“untimely underRule59 mustbe treatedas
motionsunderFED. R. Civ. P. 60(b). .

Hamilton Plaintiffs v. Williams Plaintiffs, 147 F.3d367, 371 n. 10 (5th Cir. 1998). UnderRule

60(b), the Court “may relieveaparty or its legal representativefrom afinal judgment,order,or

proceeding”for the following reasons:

(1) mistake,inadvertence,surprise,or excusableneglect;(2) newly discovered
evidencethat,with reasonablediligence,could not havebeendiscoveredin time to
movefor anew trial underRule59(b);(3) fraud (whetherpreviouslycalledintrinsic
or extrinsic),misrepresentation,or misconductby anopposingparty; (4) the
judgmentis void; (5) thejudgmenthasbeensatisfied,releasedor discharged;it is
basedon an earlierjudgmentthathasbeenreversedor vacated;or applyingit
prospectivelyis no longerequitable;or (6) anyotherreasonthatjustifiesrelief

FED. R. Civ. P. 60(b).

In this case,only the first andsixth reasonsarepotentially applicable. “In determining

whetherthe movingparty hasestablished‘excusableneglect’ under Rule60(b)(1)or manifest

injustice underRule60(b)(6),the districtcourt enjoysconsiderablediscretion.That discretion,
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however,is not boundless.In the caseof amotion for reconsiderationbroughtunderRule60(b)(1),

for example,if the failure of the party to submitthe evidentiarymaterialsin questionis attributable

solelyto the negligenceor carelessnessof thatparty’s attorney,thenit would bean abuseof

discretionfor thecourtto reopenthe caseandto considerthe evidence.” Lavesperev. Niagara

Machine& Tool Works, 910 F.2d167, 173 (5th Cir. 1990).

Although therehasbeenextensivebriefing in this caseandPlaintiffs’ counselwaswell

awareof the City’s arguments,Plaintiffs failed to point to this reply memorandumuntil well after

Judgmentwasentered.Further,evenafterthe May 17, 2007 reply memorandumwas filed, Plaintiffs

amendedtheir Complainton December5, 2007,againlistedspecificactsof retaliation,but failed to

identify the City’s counterclaimasoneof thoseactsof retaliation. On thesamedate,December5,

2007,Plaintiffs issuedsupplementalresponsesto the City’s discoveryrequests,whichalsofailed to

identify the City’s counterclaimasan actof retaliation. EvenPlaintiffs’ proposedfourth Amended

Complaint,submittedon March 19, 2008,failed to identify theCity’s counterclaimas an actof

retaliation.

Underthesecircumstances,the Court finds thatneitherexcusableneglectnormanifest

injusticerequiresit to amendits prior ruling andjudgment. Plaintiffs’ Motion for Reconsiderationis

DENIED.

MONROE,LOUISIANA, this 12thdayof May, 2009.

ROBER J ES
UNITED STATESDISTRICT JUDGE
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