
UNITED STATES DISTRICT COURT

WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

PEGGY SUE KNOX CIVIL ACTION NO. 07-606

VERSUS JUDGE ROBERT G. JAMES

CITY OF MONROE AND MAG. JUDGE KAREN L. HAYES
DON HOPKINS

RULING

This is an employmentdiscriminationactionbroughtby PlaintiffPeggySueKnox

(“Knox”) againsther formeremployer,City ofMonroe(“the City”), andher formersupervisor,

Don Hopkins(“Hopkins”). Among otherclaims,Knox allegesthattheCity andHopkins, in his

individual capacity,areliable for her dischargeundertheFamily andMedical LeaveAct

(“FMLA”), 29 U.S.C. §~2601~2654.1

Defendantshavefiled aMotion for PartialSummaryJudgment[Doc.No. 53], which is

opposedby Knox. For thefollowing reasons,Defendants’Motion for PartialSummary

Judgmentis GRANTED.

I. RELEVANT FACTS

On September25, 1998,Knox2appliedto work for theCity asa full-time sanitation

driver. TheCity employsmorethanfifty employeesandis acoveredemployerunderthe

1Also pendingbeforetheCourtis Defendants’motionfor summaryjudgmenton Knox’s
claimunder42 U.S.C.§~1981 and 1983. TheCourtwill addressthat motionin aseparate
ruling.

2At thetime, KnoxwasknownasPeggyCopeland.For consistency,however,theCourt

will referto herby thenameunderwhich shefiled her Complaint,Knox.
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FMLA.

On or aboutNovember11, 1998,~Knox beganheremploymentwith theCity asatruck

driverin theSanitationDepartment,adivision of thePublicWorksDepartment.

On May 1, 2000, andJune24, 2001,whileunderthesupervisionof DonSpatafora

(“Spatafora”)Knox receivedwrittenwarningsaboutexcessiveabsenteeism,bothofwhich stated

thatshewould besuspendedif theabsenteeismcontinued.

On or aboutSeptember3, 2002,Knox sustainedawork-relatedinjury to herleft eye,

causingapermanentpartialdilation andamild cataract.Following hertreatment,Knoxwas

releasedto drive. Uponherreturn,however,Knoxbegansufferingfrom light-induced

headaches.Shethenobtainedanotefrom herphysicianstatingthatshewasrestrictedfrom

workingin thesunlight4andrequestedatransferto aninsideposition. Sometime aroundtheend

of September2002,Knox beganworking asaclerk in theSanitationDepartment.

On March 23, 2004,SpataforaissuedKnox anotherwrittenwarningaboutexcessive

absenteeism.

In October2004,Hopkins,who waspreviouslyemployedby theCity astheRecreation

CenterSupervisor,becametheSanitationSupervisor.Whenhe cameinto theposition,he found

thatthedepartmenthadaproblemwith excessiveabsenteeism.HopkinsreviewedtheSanitation

Departmentattendancerecordsandcreatedalist of approximately51 employees,including

31n heraffidavit, Knox statesthat shebeganher employmenton November9, 1998,but
sheadmittedtheaccuracyof theCity’s statementthat shebeganemploymenton November11,
1998. [Doc. Nos. 53,Attach.#2; 64, Attach.#2, ¶ 2 andExh. A, ¶ 4]. The specificdateis not
material,however.

4Knox’s opthamologist,Dr. Priscilla Perry-Arnold,hasno copyof suchanotein her
medicalrecord,but Knox recallsprovidingthenoteto theCity.
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Knox, whohadexcessiveabsences.

On October25, 2004,Hopkinscirculatedandpostedthelist of employeeswith excessive

absences.Onthesameday,Hopkinsalsoissuedawrittenwarningto Knox aboutherexcessive

absenteeism.

Hopkins“believedthatsomeemployeeswereabusingthesick leave. . . by calling in sick

withoutactuallybeingsick andthensimplygoing to adoctorto obtain anote,evenwhenthey

did nothaveanysick or otherpaidor unpaidtime availableto use.” [Doc. No. 53, Exh. C, ¶ 5].

For thatreason,he consideredthepolicescontainedin theCityEmployeeHandbook

(“Handbook”)andthecollectivebargainingagreement(“the CBA”) betweentheCity andlocal

unionandinstitutedanew,morerestrictiveabsenteeismpolicy for SanitationDepartment

employees.UnderHopkins’snewpolicy, anyemployeewith lessthan40 hoursofaccruedsick

leavewasconsideredexcessivelyabsentandsubjectto disciplinefor calling in sick, evenif he or

sheobtainedadoctor’sexcuse.Employeeswho wereon orwho requestedprotectedleave,such

asFMLA, wereexceptedfrom theabsenteeismpolicy. Knox contendsthat Hopkinsnever

informedher ofnorpostedthenewabsenteeismpolicy.

Otherthanthe issueofabsenteeism,HopkinsandKnox hadasatisfactoryworking

relationship.Knox, whowasseatedatthefront oftheoffice, handledcustomercomplaints,

clerical duties,andalsoservedas areceptionistfor theSanitationDepartment.Hopkinswas

satisfiedwith Knox’sjob performancewhenshewaspresent,but, if Knox wasabsent,Hopkins

hadto assignotheremployeesto coverher duties,aswell astheirown.

By theendof 2004,Knox hadexhaustedher96 accruedhoursofsick leavecaringfor her
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childrenandhermother,5aswell asaddressingherownhealthproblems.

In November2004,Knox wastreatedby Dr. StevenMcMahanfor severeheadaches.6

Sheatteststhat herheadacheswereso severethat shevomitedeverytime shesatup. Originally,

Dr. McMahan’snursepractitionerthoughtshemighthaveacloggedarteryandsentherfor a

CAT scanandultrasound.WhenKnox returnedfor theresultsof theCAT scanandultrasound,

thenursepractitionerfoundKnox hadhighbloodpressure,which cancausesevereheadaches.

Dr. McMahanprescribedKnoxmedicationto lowerherbloodpressure,buthe toldher

thatit would takeapproximatelytwo (2) weeksfor themedicationto reachalevel sufficient to

stopher headaches.ThehypertensionmedicationthencausedKnox’s bloodpressureto droptoo

low, so thatshefelt too weakto “function or getoutof bed,”resultingin additionalabsences

from work until themedicationcouldbe adjusted.

In late December2004or earlyJanuary2005,Knox hadaconversationwith Hopkins,

explainingthatshehad“health issuesandthat [she]wasgoing to [a] doctor,”whowas“trying to

getit straightenedout.” [Doc. No. 53, Exh. A, pp. 103, 105].

In January2005,despitenot havingaccruedsick leave,Knox wasabsentten(10) days

withoutpay. While Knox provideddoctor’sexcusesfor herabsences,theexcusesdid not state

thenatureof herillnessor condition,only that shewasunableto work on thedatesindicated.

[Doc. No. 53, Exh. A, p. 127].

In late January2005,HopkinsandKnox againspokeabouther absences.Hopkins

5Knox is asingleparent,andsheatteststhat herchildrenhadhealthproblemsin 2004.
Hermotherdiedin April of2004andwassickprior to her death.[Doc. No. 64, Exh. A, ¶ 20].

6Dr. McMahanwasKnox’s family doctorandalsotreatedherbeforeandafterthis time
for othermaladies,noneof whichareserioushealthconditionsundertheFMLA.
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recallsthatKnox told him thatshehad“high bloodpressure”andthat shehadbeentaking time

off to go to herdoctor. HopkinsofferedKnox theopportunityto apply for leaveunderthe

FMLA if sheneededto do so. Knox wasstill unsurewhethershemight haveablockagein her

neck. Shetold Hopkinsthat shedid not wantto takeFMLA leaveatthat time, but hadan

angiogramscheduled.If theresultsoftheangiogramindicatedthatsheneededsurgeryfor the

blockage,shewould applyfor FMLA leaveatthat time.

Accordingto Hopkins,he offeredFMLA leaveto Knoxandsimilarly situatedemployees

to assisttheemployeesandto allowhim to fill apositiontemporarily. Hetestifiedthat he

specificallytold Knox: “if you missanymoredays,I’m goingto let you go.” [Doc. No. 53, Exh.

B, p. 74]. Knox deniesthat Hopkinswarnedher that shewasfacingdischargeorthat shecould

protectherjob bytaking theFMLA leave.

A short timelater, on January27, 2005,Knox calledinto work at 6:30 A.M. to saythat

shewouldbe absent.Knox hada “seriousheadache”thatday,but duringher deposition,Knox

couldnotrecallwhethershesawDr. McMahanor anotherdoctor. In contrast,in heraffidavit in

oppositionto this Motion for PartialSummaryJudgment,Knox atteststhatshe“went to Dr.

McMahan’soffice on Januarythe27thof 2005.” [Doc. No. 64,Exh. A, ¶ 27]. Knox couldnot

recall if sheneededto beoff from work theentireday7orif shecouldhavereturnedto work that

day.

7Attachedto Knox’s depositionis anexcusefrom Dr. Keith White, acardiovascularand
thoracicsurgeonthat states“[t]his Pt wasin Dr. KeithWhite’s officeon theabovedate. Please
excusefrom anywork missed. . . .“ [Doc. No. 53, Exh. A, Attch.]. Thedatelisted is either
January24orJanuary27, 2005. However,Knox couldnotrecall thedoctoror doctorsshesaw
on January27, 2005. If Knox sawDr. Whiteon that date,shecouldnot recallthepurposeof the
examination,andDr. White’snotedoesnotprovideany informationeither.
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WhenKnox did returnto work, on January28, 2005,shehadadoctor’sexcusefor her

absenceand an appointmentcardfor an angiogram,whichwasscheduledfor February2, 2005.

As shehadin thepast,Knox gavetheexcuseandappointmentcardto JoanBenton(“Benton”),

thepayroll clerk for theSanitationDepartment.It is not clearif Bentongavetheexcuseand

appointmentcardto Hopkinsortoldhim thatKnox hadprovidedan excuse.It wasBenton’s

normalpracticeto place theexcusein theemployee’spersonnelfile andto tell thesupervisor.8

BentontoldKnox thatHopkinswantedto seeher. Hopkinsfired Knox that day,effective

thepreviousday, January27, 2005,forthe statedreasonofherexcessiveabsenteeism.Although

shehadreceivedwrittenwarningsabouther absences,shehadnotbeensuspendedprior to her

discharge.

Hopkins’s terminationdecisionsaresubjectto reviewby thePublicWorksDirectorTom

Janway9(“Janway”) andthenby theHumanResourcesDepartmentandtheMayor’s Office. On

February1, 2005,Knox wroteagrievanceletterto Janway,whichwasreceivedon February2,

2005. In the letter,Knox statedthatshebelievedherterminationwaswrongful becauseHopkins

“wasfully awareofmy beingunderaDoctors[sic] careandI haveconsistentlyprovideda

Doctor’sexcusewith eachabsence.”[Doc.No. 53,Exh. A, Depo.of Knox, Attch. 19]. She

furtherstatedthat shehadameetingwith Hopkinsprior to herterminationin which sherelated

that shewas

havingsomehealthissuesandthat I havebeendiagnosedwith high blood

81n astatementto theLouisianaDepartmentofLabor,AnnetteBradfordof theHuman
ResourcesDepartmentstatedthat Knox hadnotprovidedadoctor’s excusefor herabsence.

9Janwayhassometimesbeenincorrectlyreferredto in thepleadingsas“Tom Jamway,”
but theCourtwill usehis correctname.
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pressureandthat this was causingsevereheadachesthat madeit impossiblefor
meto function. Heat this time offeredto giveme aleaveof absencebut asI
explainedto him, I wantedto wait until I foundout if I would requiresurgeryfor
any arterialblockagethatmaybe found. Thatif it did requiresurgeryI would
needto takea leaveatthattime. . . I amnow scheduledfor an angiogramthat
should decideif I will needsurgery.

[Doc. No. 63, Exh. A, Depo.of Knox, Attch. 19]. AlthoughKnox laterhadameetingwith

Janway,heallowedHopkins’sterminationdecisionto stand. TheMayoralso allowedthe

terminationto stand.

Knox wasreplacedby EstellaWarbington,who hadworkedwith Hopkinsat the

RecreationCenter. Knox “believesHopkinswantedto terminate[her] to makeapositionfor

[Warbington].” [Doc. No. 64, Exh.A, ¶ 18].

Followingher discharge,Knox wasableto controlherhypertensionwith an adjustment

to her medication. Shewasneverhospitalizedandneverunderwentsurgery.

On April 3, 2007,Knox filed this lawsuit. At thattime, shedid not assertaclaimunder

theFMLA. However,on January29,2008,with leaveof Court,Knox filed an Amended

Complaint[Doc. No.26]. In herAmendedComplaint,Knox assertsaclaimundertheFMLA,

statingasfollows:

[The City] by its conduct. . . did deprivetheplaintiff of. . . her right to befree
from willful violations ofthe[FMLA] whenshewasdischargedandHopkins
interferedwith herrights underthe[FMLA]. At thetime ofher discharge,
Plaintiff wassufferingfrom aseriousmedicalcondition:highbloodpressureand
severestressheadaches.Shewasscheduledalsofor an in-patientexaminationat
thehospitalfor apossibleheartcondition atthetime ofher discharge.She
expressedadesireto takeFMLA in theeventofsurgeryor otherlong absencefor
medicalreasons.Plaintiff wasat thetime ofherdischargeentitledto take
vacationandto takeFMLA. Sheexpressedadesireto takeFMLA if required.

[Doc. No. 26, ¶ 16].
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II. LAW AND ANALYSIS

A. Standard of Review

Summaryjudgmentis appropriateonly whenthepleadings,depositions,answersto

interrogatoriesandadmissionson file, togetherwith any affidavits,showthatthereareno

genuineissuesasto anymaterialfact andthat themovingpartyis entitled to judgmentasa

matterof law. Fed.R. Civ. P. 56(c). Themovingpartybearsthe initial burdenof informing the

courtof thebasisfor its motionby identifyingportionsof therecordwhichhighlight theabsence

ofgenuineissuesofmaterialfact. Topalianv. Ehrmann,954 F.2d 1125, 1132(5th Cir. 1992).

If themovingpartycanmeetthe initial burden,theburdenthenshifts to thenonmoving

partyto establishtheexistenceof a genuineissueof materialfact for trial. Normanv. Apache

Corp., 19 F.3d 1017,1023 (5th Cir. 1994). Thenonmovingpartymustshowmorethan“some

metaphysicaldoubtasto thematerialfacts.” MatsushitaElec. Indus. Co., Ltd. v. ZenithRadio

Corp.,475 U.S. 574, 586 (1986).

B. FMLA

TheFMLA entitleseligible employeesto 12 work-weeksofleavein any 12-monthperiod

for variousqualifying events,includinga “healthconditionthatmakestheemployeeunableto

performthefunctions” ofherposition.1°29 U.S.C. § 2612(a)(1)(D).TheFMLA “protects

employeesfrom interferencewith theirleaveaswell asagainstdiscriminationorretaliationfor

exercisingtheirrights.” Bocalbosv. Nat’l W. Life Ins. Co., 162F.3d 379,383 (5th Cir. 1998);

seealsoElsensohnv. St. TammanyParish Sheriff’sOffice,530F.3d 368,372 (5th Cir. 2008)

101t is undisputedthattheCity is a coveredemployerunderFMLA, andKnoxwasan
employeeeligible to takeFMLA leaveif shequalified.
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(“TheFMLA hastwo distinct setsofprovisions”: theprescriptiveprovisions,which“createa

seriesofsubstantiverights,namely,theright to takeup to twelveweeksofunpaidleave,”andthe

proscriptiverights that“bar employersfrom penalizingemployeesandotherindividualsfor

exercisingtheirrights.”) (citationsandinternalquotationmarksomitted). An employer’s

interferencewith an employee’sentitled leavegivesriseto aclaimunder29 U.S.C. § 2615(a)(1),

while an employer’sprohibiteddiscriminationor retaliationgivesriseto aclaimunder29 U.S.C.

§ 2615(a)(2). Haleyv. AllianceCompressorLLC, 391 F.3d644, 649 (5th Cir. 2004).

In this case,Knox arguesthatshehasassertedbothan interferenceandaretaliationclaim

againsttheCity.

1. Interference Claim under the FMLA

UndertheFMLA, anemployermaynot “interferewith, restrain,or denytheexerciseof

or theattemptto exercise,any [FMLA leave] right.” 29 U.S.C. § 2615(a). To prevail on a

FMLA claim, Knoxmustprove: (1) shewasan eligible employee;(2) the City interferedwith

herrightsundertheFMLA; and(3) shewasprejudicedby theinterference.Kirk v. ReedTool

Co., 247 Fed.App’x. 485, 486 (5thCir. 2007)(citing 29 U.S.C.§~2615,2617(a)(1)).

TheCity movesfor summaryjudgmenton thebasesthat (1)Knox did not sufferfrom a

serioushealthcondition(andthuswasnotprotectedunderFMLA); (2) shedeclinedan offer of

FMLA leave;and(3) theCity properlydischargedher for excessiveabsenteeism.

Knox respondsthattheevidenceis sufficient to showthather severeheadaches,11high

bloodpressure,andpotentialblockageorheartconditionconstitutedaserioushealthcondition

11Counselrefersto Knox’s severeheadachesas“migraineheadaches,”but shenever

describedher headachesasmigraines.
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whichrequiredcontinuingtreatmentby ahealthcareprovider. Althoughshewasan eligible

employeeunderFMLA, Knox complainsthatHopkinsneverwarnedherthat shewasfacing

dischargeunlessshetookFMLA leave,neverinformedherthat intermittentFMLA leaveis

available,andanticipatorilydischargedherto preventher from using FMLA leave.

TheCourt finds that Knox hasfailedto raiseagenuineissueofmaterialfact thatthe

City’s actionsinterferedwith orrestrainedher attemptedexerciseofherentitlementto take

FMLA leave. Knox admitsthatHopkinsofferedherFMLA leavein late January2005,a few

daysbeforeher discharge.See[Doc.No. 64, Exh. A, ¶ 15 (“At this meeting,Hopkinstold

KNOX that SHEcouldtakeFMLA.”)]; [Doc. No. 53, Exh. A, p. 103 (Hopkins“mentioned”

FMLA)]. Knox also admitsthat shetold Hopkinsthat shedid notwantto takeFMLA leave,but

shewould if sheneededto havesurgery. See[Doc. No. 53, Exh. A, p. 103 (“And I had

explainedto him thatI would ratherwait until all thetestresultswerein to seeif I wasgoing to

haveto havesurgerybeforeI took themedicalfamily leave.”)]; [Doc. No. 64,Exh. A, ¶ (“KNOX

told Hopkinsthat SHEwantedto wait to seeif SHEwould requiresurgery. SHEtold Hopkins

thatshewould usetheFMLA if thatwereneeded.”)].Thereis no evidencethat, prior to her

discharge,Knox requestedFMLA leave,attemptedto takeFMLA leave,told Hopkinsshe

neededsurgery,orplacedhim on noticeotherwisethatshewasexercisingor attemptingto

exerciseherrightsundertheFMLA.

Further,Knox cannotstatean interferenceclaimbecauseHopkinsfailed to provideher

with individualnoticeofthepossibilityof intermittentleaveundertheFMLA. First, Knox’s

statementsto Hopkinsdid notplacetheCity on noticeofherneedfor intermittentleave. Knox

specificallytestifiedthat shedid notwant to takeunpaidFMLA leaveunlessshehadsurgeryand
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hadto beoff from work for a longerperiodof time.12 See29 C.F.R. § 825.301(b)-(c)(Employer

mustgiveemployeeindividual informationon FMLA leaveif theemployeegivesnoticeofthe

needfor FMLA leave.) Evenon theday beforeherdischarge,it is unclearthatKnox needed

intermittentleave. At her deposition,Knox couldnotrecall thepurposeofher doctor’svisit,

finally indicatingthatthevisit wasrelatedto hersevereheadaches.Shealsocouldnot recall

whethershewasunableto performherjob onJanuary27, 2005,or whethershesimplyfailed to

returnto work aftersheleft her doctor’sappointment. Finally, thedoctor’snotesKnox presented

to theCity for all of herabsencesstatedonly thatshehadbeentreatedby thephysicianon a

certaindateor shouldbeexcusedfor acertaindayor days,without any explanationasto her

conditionor herability to performherjob. Second,Hopkinsfulfilled any dutyhe hadby offering

Knox theopportunityto applyfor FMLA leave. KnoxwasawarethatHopkinsis neithera

humanresourcesmanagernorabenefitsspecialist. Shewasawarethat theCity hasa FMLA

policy andthatthepolicy is containedin theHandbook.If shewishedto takeFMLA leave,

Knox couldhavereviewedthepolicy anddiscussedher optionswith thehumanresources

department.Knox wasalso awarethat theCity hasits ownlegal departmentandhadpersonally

consultedwith theCity’s attorneyin thepastwhenshehadaconcern.Undertheundisputed

factsofthis case,Hopkins’sfailure to informKnox individually aboutintermittentleavedoesnot

rise to the level ofaninterferenceclaimundertheFMLA.

Finally, thecrux ofKnox’s argumentis that Hopkinsinterferedwith herentitlementto

FMLA leavebecausehe allegedlyfailedto warnherthat shewould be fired for excessive

12Eventhen,Knox wasawareoftheCity’s disabilitypolicy, havingtakendisabilityleave
previously,andhasindicatedthatshewould havesoughtpaid leaveunderit.
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absenteeismif shedid not protectherselfby requestingFMLA leave.13 This argumentalsofails

asamatterof law. As theFifth Circuit hascautioned,

It is well to rememberthattheFMLA is designedonly to protectemployeeswhen
thereis a “serioushealthcondition,” andonly in amannerthat“accommodates
the legitimateinterestsofemployers.” 29 U.S.C. § 2601(a)(4),(b)(3).Requiring
an employerto undertaketo investigatewhetherFMLA-leave is appropriateeach
time an employee,whohasbeenabsentwithoutexcusethreetimes in the
precedingthreeweeks,informstheemployerthatshewill notbeatwork “that
day” becausesheis “havingalot of pain in herside” or is “sick,” is quite
inconsistentwith thepurposesof theFMLA, becauseit is notnecessaryfor the
protectionof employeeswhosufferfrom “serioushealthconditions,”andwould
beundulyburdensomefor employers,to saytheleast.SeePrice v. City ofFort
Wayne,117F.3d 1022, 1023(7th Cir.1997)(“The goal [of theFMLA] wasnot to
supplantemployer-establishedsick leaveandpersonalleavepolicies,but to
provideleavefor moreuncommonand,presumably,time-consumingeventssuch
ashavingor adoptingachild or sufferingfrom whatis termeda ‘serioushealth
condition.”).

Satterfieldv. Wal-MartStores,Inc., 135 F.3d973,980 (5th Cir. 1998).

In this case,it is undisputedthatHopkinswarnedKnox of herexcessiveabsencesin

October2004and,afterhercontinuedabsencesin thenextthreemonths,thenofferedherleave

undertheFMLA if sheneededit. Hopkinshadno dutyundertheFMLA to threatenKnox with

discharge,sothatshecouldpreemptivelyclaim FMLA protection. Likewise,theCity is not

liable for interferenceunderFMLA becauseof Hopkins’sallegedfailure to warnKnox ofher

impendingdischarge.

TheCity’s Motion for PartialSummaryJudgmenton Knox’s FMLA interferenceclaimis

13Hopkinssaysthat he did warnKnox that he wouldhaveto “let her go” if shehad
additionalabsences,but, for purposesofsummaryjudgment,theCourtmustresolveall
credibility determinationsin favor of thenon-movant,Knox.
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GRANTED.14

2. Retaliation Claim under the FMLA

In its memorandumin supportof its Motion for PartialSummaryJudgment,theCity

arguedthatKnoxhadattemptedto stateonly an interferenceclaimandmovedfor summary

judgmenton that claim. However,in her opposition,Knox contendsthat shehasstatedaclaim

againsttheCity both for interferenceandfor retaliation. Accordingly,in its replymemorandum

[Doc. No. 69], theCity arguesthat it is alsoentitled to summaryjudgmenton anyretaliation

claimassertedby KnoxundertheFMLA because“retaliation’ . . . is a legal andsemantic

impossibility,” whenshehadneverrequestednortakenFMLA leave.

To establishaprimafacie caseofretaliatorydischargeundertheFMLA, aplaintiffmust

demonstratethat (1) sheengagedin aprotectedactivity, (2) theemployerdischargedher,and(3)

thereis a causallink betweentheprotectedactivity andthedischarge.Richardsonv.

MonitronicsIntern., Inc., 434 F.3d327, 332 (5th Cir. 2005)(citing Hunt v. RapidesHealthcare

Sys.,Inc.,277 F.3d757, 768 (5th Cir. 2001));cf Comeaux-Bisorv. YMCAofGreaterHouston,

290 Fed.App’x. 722, 724-25(5th Cir. 2008)(“To establishaprimafacie casefor discrimination

orretaliationundertheFMLA, aplaintiffmustdemonstratethat sheis protectedunderthe

FMLA; shesufferedan adverseemploymentdecision;andthatshewastreatedlessfavorably

thanan employeewho hadnot requestedleaveundertheFMLA orthattheadversedecisionwas

madebecauseof herrequestfor leave.”)(citing Bocalbosv. Nat?WesternLife Ins. Co., 162 F.3d

379,384 (5th Cir. 1998)). If theplaintiff succeedsin establishingaprimafacie case,theburden

14Havingdeterminedthat Knox hasfailedto stateaclaim of interference,theCourtneed
notreachtheissueofwhetherKnox sufferedaserioushealthconditionat thetime ofher
termination.
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shiftsto theemployerto providea legitimate,non-retaliatoryreasonfor thetermination. 434

F.3dat 332. If theemployerarticulatessuchareason,theplaintiffmustshowby a

preponderanceoftheevidencethat theemployer’sreasonis apretextforretaliation. Id. at 332-

33.

In this case,Knox canestablishthesecondelement,thatshewasdischarged.However,

shemustalsoestablishthetwo otherelementsof herprimafacie case.

With regardto herprotectedactivity, Knox arguesthatthe“discussionof hertaking

Leavein thenearfuture” is sufficient. [Doc.No. 64, p. 11]. TheCourtdisagrees.Counsel’s

characterizationof thediscussionbetweenKnox andHopkins is inaccurate,evenwhenviewedin

the light mostfavorableto Knox. Accordingto Knox, shetoldHopkinsthat shewouldnot take

FMLA leave for thehypertensionandsevereheadachesshesuffered,but would applyfor FMLA

leaveif shehadto havesurgeryfor apossibleblockagein an arteryin herneck. Shedid not

request,attemptto request,or givenoticeofher intentto applyfor FMLA leaveanytime prior to

herterminationon January28, 2005. Evenafterhertermination,whenshecontactedJanway

with hergrievance,Knox againadmittedthatshehadbeenofferedFMLA leave,but shedeclined

leavefor theconditionsfor which shewasreceivingtreatmentatthetimeof herdischarge.

Undereithertestappliedby theFifth Circuit, Knox did not engagein protectedactivity andwas

notprotectedbyFMLA whenshedeclinedtheCity’s offer of leave,but expressedsomepossible

interestin taking leavein thefuture if sheneededmedicaltreatmentfor ablockage(whichnever

occurred).

Underthesecircumstances,Knox also fails to establishaprimafacie caseofretaliation,

andtheCity’s Motion for PartialSummaryJudgmenton this claimis alsoGRANTED.
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3. TimelinessofKnox’s FMLA Claims

In its Reply,the City argues,for thefirst time, thatKnox’s FMLA claimsareuntimely

becausetheywerebroughtmorethantwo yearsafterher discharge.TheCity arguesthat sheis

not entitled to applicationofthethree-yearstatuteof limitationsbecauseshehasfailedto show

thattheCity willfully violatedher rights.

TheCourtwill notconsidertheCity’s timelinessarguments.AlthoughtheCity’s

argumentsmayhavemerit, giventhenatureofKnox’s claims, theCourtcannotrely on an

argumentpresentedfor thefirst time in areplymemorandumandto which theopposingparty

hadno opportunityto respond.

III. CONCLUSION

Forthe foregoingreasons,theCity’s Motion for PartialSummaryJudgment[Doc. No.

53] is GRANTED, andKnox’s FMLA claimsareDISMISSED WITH PREJUDICE.

MONROE,LOUISIANA, this 8th dayofJanuary,2009.
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