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TON~5MOORE, CLERK UNITED STATES DISTRICT COURT
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BY’.~LJ WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

LACY KING, ET AL. CIVIL ACTION NO. 07-0625

VERSUS JUDGE ROBERT G. JAMES

DR. DONALD PERRY, ET AL. MAG. JUDGE KAREN L. HAYES

RULING

Beforethe Court is a Motion for SummaryJudgment[Doc. No. 87] filed by Defendants

LouisianaPatientsCompensationFundOversightBoardandTheLouisianaPatientsCompensation

Fund(collectively,“the Fund”) on Plaintiffs’ medicalmalpracticeclaims. Plaintiffs includeLacy

King, TeresaBell, Ricky Diggs, StephanieDiggs, Melinda Diggs Harris, Melissa Diggs, and

TomekiaDiggs, appearingindividually andon behalfof the BeatriceKing Estate(collectively

referredto as“Plaintiffs”).

TheFund movesfor summaryjudgmenton the basisthat the healthcareproviders,Dr.

Donald Perry (“Dr. Perry”), Dr. Chime Adiele (“Dr. Adiele”), and Madison Parish Hospital

(“MPH”), did not breachthestandardofcare.

Forthefollowing reasons,theMotionfor SummaryJudgmentis GRANTEDIN PARTwith

respectto Dr. Adiele’s actionsandDENIED IN PARTwith respectto Dr. Perry’s January2, 2001

actions. TheCourtgivesnoticeof its intentto suaspontegrantsummaryjudgmentin favorof the

Fundfor MPH’s actionsandDr. Perry’sJanuary3, 2001 actions.

I. FACTUAL AND PROCEDURAL HISTORY

At 3:55 A.M. on January2, 2001,BeatriceKing (“King”) cametotheMPHemergencyroom

and was examinedby Dr. Perry. Dr. Perry diagnosedflu-like illness and prescribedseveral
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medications,includingCatapres,Symmetrel,Motrin, PhenerganStodal,Endol HD, andpossibly

Erythromycin. King wasdischargedat 5:25 A.M. See[Doc. No. 97-1,Exh. A].

Laterthatmorning,Dr. Perryprescribedanothermedication,Coprofen.See[Doe.Nos.97-1,

Exh. B; 8, p. 3, ¶2].

At 12:45 A.M. on January3, 2001, King came back to the MPH emergencyroom

complainingofaraisedrashoverherbodythatdevelopedtwo hoursaftershetookthemedications

prescribedby Dr. Perry. King wasexaminedbyDr. Adiele,whoprescribedanumberofmedications

to treatapossibleallergicreaction. See[Doe.No. 97-1,Exh. B].

Althoughsomeoffollowing factsarein disputeand/orarenot supportedby documentary

evidence,theCourt includesthemfor contextualpurposesonly.

At 4:00A.M.,Dr. AdielediscussedKing’s conditionwithDr. Perry,andKing wasadmitted

to thehospitalaround4:30A.M. with ordersfor labworkandachestx-rayto becompletedbetween

6:00—7:00A.M.

At 8:30A.M., Dr. Perrycameto MPH to reviewKing’s lab work andx-ray, whichhadnot

beendoneatthat time. Heorderedthat anx-ray be donepromptly.

At 9:30A.M., Dr. Perryreviewedthex-raywith aradiologist,andKing wasdiagnosedwith

pneumonia.

At 9:40A.M., Dr. PerryprescribedClaforan,anantibiotic.

At somepoint,King’s conditiondeteriorated,andaround10:00A.M., shewastransferred

to ParkviewHospitalin Vicksburg,Mississippi.

After King wastransferred,shewentinto cardiacarrestanddiedafterefforts to resuscitate

her wereunsuccessful.
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On August26, 2005, Plaintiffs filed suit againstDefendantsin the Sixth JudicialDistrict

Court,MadisonParish,StateofLouisiana.[Doe.No.1].

On April 10, 2007,Defendantsremovedthecaseto thisCourt.

OnJanuary22, 2008,theCourtgrantedsummaryjudgmentin favorofMPH. [Doe.Nos. 33

& 34].

OnJuly7, 2008,theCourtapprovedthesettlementreachedby PlaintiffsandDrs. Adieleand

PerryandtheUnited StatesofAmerica(“USA”). See[Doe.No. 62]. Thepartiesagreedthat

[P]laintiffs shallreserveall rightsasagainsttheUNITED STATESOFAMERICA,
to the extent that the UNITED STATES OF AMERICA hasbeensubstitutedas
defendantfor DonaldPerry,M.D. with regardto any allegationsoffaultarisingout
of DonaldPerry,M.D.’s treatmentofBeatriceKing on January3, 2001,insofaras
thoseclaims arecoveredundertheFederalTort ClaimsAct.

[Doe.No. 62,p. 2].

OnJune12,2009, theFundfiled aMotion for SummaryJudgment.[Doe.No. 87].

OnJuly 1, 2009,Plaintiffs filed an untimelyopposition.[Doe.No. 93].

OnJuly 10, 2009,theFundfiled a reply. [Doe.Nos. 97 & 98].

II. LAW ANALYSIS

A. Summary Judgment Standard

Summaryjudgment is appropriateonly when the pleadings,depositions,answersto

interrogatoriesandadmissionson file, togetherwith anyaffidavits, showthatthereareno genuine

issuesasto any materialfactandthatthemovingparty is entitledto judgmentasamatterof law.

FED.R. Civ. P. 56(c). Themovingpartybearsthe initial burdenofinforming thecourtof thebasis

for its motionby identifyingportionsoftherecordwhichhighlight theabsenceofgenuineissuesof

materialfact. Topalianv. Ehrmann,954 F.2d 1125, 1132(5th Cir. 1992). A fact is “material” if
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proofofits existenceornonexistencewouldaffecttheoutcomeofthelawsuitunderapplicablelaw

in thecase.Andersonv. LiberlyLobby, Inc.,477 U.S.242,248(1986).A disputeaboutamaterial

fact is “genuine” if theevidenceis suchthata reasonablefact finder couldrenderaverdict for the

nonmovingparty. Id.

If themovingpartycanmeetits initial burden,theburdenthenshiftsto thenonmovingparty

to establishtheexistenceof agenuineissueofmaterialfactfor trial. Normanv. ApacheCorp., 19

F.3d 1017,1023(5th Cir. 1994). Thenonmovingpartymustshowmorethan“somemetaphysical

doubtasto thematerialfacts.” MatsushitaElec. Indus.Co., Ltd. v. ZenithRadio Corp.,475 U.S.

574, 586 (1986). In evaluatingthe evidencetenderedby the parties,the court must acceptthe

evidenceofthenonmovantascredibleanddrawall justifiableinferencesin its favor. Anderson,477

U.S. at 255.

B. Medical Malpractice Claims

TheFundis liable for themedicalmalpractice,if any, committedby qualifiedhealthcare

providersunderthe LouisianaMedical MalpracticeAct (“LMMA”). La. Patients’Comp. Fund

OversightBd. v. StPaulFire & Marine Ins. Co., 411 F.3d585, 586 (5thCir. 2005)(“The Fund’s

purposeis specificandlimited: the satisfactionof excessjudgmentsagainsthealthcareproviders

qualifiedundertheLMMA.”) (internalquotationsandcitation omitted).

“To recoveronaclaim ofmedicalmalpractice,Louisianalawrequiresthataplaintiff prove

eachof the following: (1) the applicablestandardof care, (2) that the defendantbreachedthe

standardof care, and (3) that the defendant’sbreachcausedthe plaintiff’s injury.” Davis v.

Bio-MedicalApplicationsofLa. LLC, No. 08-31034,2009 U.S. App. LEXIS 13345,at *6_7 (5th

Cir. June22, 2009)(citing LA. REV.STAT. § 9:2794).
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TheFundmovesfor summaryjudgmentonthebasisthatthehealthcareproviders,Drs.Perry

and Adiele andMPH, did not breachthe standardof care. For support,the Fund relieson the

opinionsoftheLouisianaMedicalReviewPanelandtheirexpert,Dr. Mark Cimino, that all three

healthcareproviderscompliedwith the standardof care.See[Doe.Nos. 88 & 87-4].

TheCourtfindsthattheFundhasestablishedthroughcompetentevidencethatthehealtheare

providersdid not breachthe standardof care. Theburdenshifts to Plaintiffs to controvertthat

evidence.

Plaintiffs offer the sworn statementof their expert, Dr. Scott Irby.’ [Doe. No. 93-3].

Plaintiffs contendthat,

[a]ccordingto Dr. Irby, thedefendantsfell belowthestandardof carefor the
following reasons:

1. Failing totimely orderanantibiotic,despitebilateralpneumoniaand
a temperaturein excessof 104 degrees. When the antibiotic was
finally orderedandadministered,it wastoolate;

2. When the antibiotic was finally ordered,what was orderedwas
Claforan,which shouldnotbe givento patientswho areallergicto
penicillin. Ms. King wasallergicto penicillin. Theorderingof the
ClaforanwhenMs. King wasallergicto penicillin wasenoughalone
to causeMs. King to die.

3. The continuation at the hospital of the Amantadine that was
prescribedto Ms. King at Dr. Perry’soffice on themorningof the
allergicreaction,eventhoughMs. King presentedto thehospitalwith
a severeallergicreaction.

‘In their reply,theFundcontends,withoutprovidingauthority,that Dr. Irby’s statementis
“not swornto, signednorwasanOathadministeredto him in thetext thereof. As aresultit does
notsatisfytherequirementsofasupportingAffidavit.” [Doe.No. 98,p. 2]. Thecourtreporterwho
transcribedhis testimonycertified “that SCOTTIRBY, M.D., afterhavingbeenduly swornby me
uponauthorityofR.S.37:2554,did testify asset forth in theforegoingswornstatement.”[Doe.No.
93-3,p. 19]. TheCourt finds that Dr. Irby testifiedunderoath.
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4. Failureto diagnoseandtreatherpneumonia.

[Doe. No. 93, p. 3].

1. MPH

TheCourtpreviouslygrantedsummaryjudgmentin favor ofMPH, finding that therewere

no genuineissuesof material factasto its liability. See[Doe. No. 33, p. 4]. Thus, theFund’s

liability cannotbe premisedon theactionsof MPH. Althoughnot arguedby theFund,theCourt

givesnoticeofits intent to suaspontegranttheFundsummaryjudgmenton thisbasis.

Plaintiffs shallfile amemorandumin oppositionif theyopposesummaryjudgmentin favor

of theFundwithin tenbusinessdaysofthedateofthisRulingandJudgment.SeeLozanov. Ocwen

Fed. Bank,FSB,489F.3d636, 641 (5thCir. 2007)(“[W]hen thedistrictcourtgivesapartytendays

notice[,] . . . a courtmaygrantsummaryjudgmentsuasponteon groundsnoturgedin apending

motion.”). Plaintiffs’ memorandumshallnot exceedtenpages.

2. Dr. Perry

Dr. PerrytreatedKing on January2 and3, 2001. However,thepartiesappearto agreethat

Dr. Perry’sactionson January3, 2001,arecoveredby theFederalTort ClaimsAct. See[Doe.No.

62]. Accordingly, theCourtwill considerDr. Perry’sactionsseparately.

a. January 2, 2001

Accordingto Dr. Irby, Dr. PerrycommittedmalpracticeonJanuary2, 2001, by prescribing
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Coprofen.2AlthoughnotarguedbyPlaintiffs,3Dr. IrbyopinesthatKing sufferedanallergicreaction

to Coprofen,thegenericform ofVicoprofen,andthatthisallergicreactionledto her death. [Doe.

No. 93-3, 11-12, 9:12—13]. Dr. Irby opinesthat Dr. Perrybreachedthe standardof care by

prescribingCoprofenbecause

A. .. .herchartis clearlymarkedthatshe’sallergicto aspirin[(a.k.a.ASA)]; she
is also markedasbeingallergicto Toradol,both ofwhich arenonsteroidal
anti-inflammatoryagents.Andthechartis markedtwiceasherbeingallergic
to Vicoprofen. Whathe gaveherwasthegenericform ofVicoprofencalled
Coprofen.

And theelementin theCoprofento which oneis generallyallergic,if so, is
Ibuprofen.. . .But if youareallergicto oneofthem,generallyyouareallergic
to others. I would be mostsuspiciousof the Vicoprofen,Coprofen,being
synonyms,if youwill, havingcausedtheallergicreactionthat shehadthat
evening.

Q. Wasthe administrationofVicoprofenor Coprofenby Dr. Perry,in light of
knowndrugallergies,anotherviolationof thestandardofcare?

A. Yes.

[Doe. No. 93-3, 11:23—12:17].

TheFundoffers Dr. Cimino’s supplementalexpertopinionin whichheopinesthat “[i]t is

clearfrom prior lab valuesandbloodcultures.. .that it wastheoverwhelmingsepsisandstaphthat

2Dr. Irby doesnot clearlyopinethat Dr. Perryshouldhavediagnosedor treatedKing for
pneumoniaon January2, 2001. The Court hasreviewedDr. Irby’s testimonyand finds that he
opinesthatKing shouldhavebeendiagnosedwith pneumoniawhenshecamebacktotheemergency
room on January3, 2001. See[Doe. No. 93-3,8:4—9; 8:18—9:2;9:23—25; 10:3—9].

3PlaintiffsargueonlythatthecontinuedadministrationofAmantadine afterKing presented
with anallergicreactionviolatedthestandardof care. See[Doe.No. 93, p. 3]. However,Dr. Irby
opinesthatCoprofen“[i]n all likelihood” causedtheallergicreaction,which, in his opinion, ledto
her death.[Doe. No. 93-3, 11:22].
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killed [King]. . . .[andthat] theallergicreaction.. .playedno rol[e] in [King’s] demise.”[Doe.No.

97, p. 7, ¶23]. Dr. Cimino also takes issuewith Dr. Irby’s factual and substantivestatements

regardingKing’s drugallergies:

Dr. Irbygoeson to sayincorrectly. . .that [King’s] chartis markedtwicesaying[she]
is allergic to Vicoprofen. Thereis no suchentryon Exhibits A or B. Thereis an
entrythat [King] wasallergicto AspirinbutVicoprofenis Motrin notAspirinandis
efficaciousfor patientsallergic to Aspirin. In fact [King] was given Motrin on
1/02/01 at approximately0400with no reaction.

[Doe.No. 97,p. 8, ¶27].

AlthoughDr. Irby’ sopinioncontainsincorrectstatementsof factregardingwhetherKing’s

chartsstatethat shewasallergicto Vicoprofenor Coprofen,hedoesnotappearto basehis opinion

on thisstatement.

Onsummaryjudgment,theCourtcannotresolvetheconflict betweenDr. Cimino’sopinion

thatIbuprofenis efficaciousfor patientsallergicto Aspirin andDr. Irby’ s opinionthat King was

likely allergicto IbuprofenbecauseshewasallergictoAspirin, or theconflictingopinionsaboutthe

causeof death. This is a classiccaseof duelingexperts,and the Court finds that Plaintiffs have

raisedagenuineissueofmaterialfactwhetherDr. Perrycommittedmedicalmalpracticeon January

2, 2001,by prescribingCoprofen.

TheFund’sMotion forSummaryJudgmentbasedontheJanuary2, 2001actionsofDr. Perry

is DENIED.

b. January 3, 2001

Althoughnotarguedby theFund,theCourtgivesnoticeof its intentto suaspontegrantthe

Fundsummaryjudgmentfor Dr. Perry’sactionsonJanuary3, 2001. Consistentwith thesettlement

agreementapprovedbytheCourt,Plaintiffs canonly recoverfromtheUSAformalpracticeDr. Perry
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committedonJanuary3, 2001, includingfailing to diagnoseandtreatKing’s pneumonia,failing to

timely orderanantibiotic,andfailing to prescribethecorrectantibiotic.

Plaintiffs shallfile amemorandumin oppositionif theyopposesummaryjudgmentin favor

oftheFundwithin tenbusinessdaysofthedateofthisRulingandJudgment.SeeLozano,489 F.3d

at641. Plaintiffs’ memorandumshallnot exceedtenpages.

3. Dr. Adiele

Dr. Irby hasofferedopinionsregardingactionsthatcouldhavebeentakenby Dr. Adiele,

includingcontinuingto administerthemedicationsprescribedby Dr. PerryonJanuary2, 2001,one

ofwhichcausedalethalallergicreaction[Doe.No.93-3,11—12],andfailing to timelydiagnoseand

treatKing’s pneumonia[Doe.No. 93-3,7—10]. However,Dr. Irby did notexpresslyopinethatDr.

Adielebreachedthestandardofcare.Dr. Irby hasonly offeredexpressopinionsregardingDr. Perry.

By failing to provideexperttestimonydirectlyaddressingDr. Adiele,Plaintiffshavefailed to raise

agenuineissueofmaterialfactfor trial. SeeSamahav. Rau,2007-1726(La. 02/26/08);977 So.2d

880, 884 (“Expert testimonyis generallyrequiredto establishtheapplicablestandardof careand

whetheror not that standardwasbreached,exceptwherethe negligenceis so obviousthat a lay

personcaninfernegligencewithouttheguidanceofexperttestimony.”).

TheFund’sMotionfor SummaryJudgmentbasedontheactionsofDr. Adieleis GRANTED.

III. CONCLUSION

For theforegoingreasons,the Motion for SummaryJudgment[Doe. No. 87] filed by the

Fundon the medicalmalpracticeclaimsof Plaintiffs is GRANTED IN PART and DENIED IN

PART. TheMotion for SummaryJudgmentis GRANTED IN PART with respectto Dr. Adiele’s

actions,andPlaintiffs’ claimsareDISMISSEDWITH PREJUDICE,andDENIED IN PARTwith
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respectto Dr. Perry’sJanuary2, 2001 actions.

TheCourt givesnotice ofits intentto suaspontegrantsummaryjudgmentin favor ofthe

Fundwith respectto MPH’s actionsandDr. Perry’sJanuary3, 2001 actions,withoutprejudiceto

therightof Plaintiffs to pursuethoseclaimsagainsttheUSA.

Plaintiffs shallfile amemorandumin oppositionif theyopposesummaryjudgmentin favor

of the Fund within ten businessdays of the date of this Ruling and Judgment. Plaintiffs’

memorandumshallnotexceedtenpages.

MONROE,LOUISIANA, this I 7 day of July,2009.

ROBERTG. JAMES ( /
UNITED STATESDISTRIe’f JUDGE
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