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BOBBY BENSON, SR.,ET AL. CD/IL NO. 07-0672

VERSUS JUDGE ROBERT G. JAMES

GREG MCIUINNIEY, ET AL. MAG. JuDGE KAREN L. HAYES

RULING

Pendingbeforethe Court is a Motion for SummaryJudgment[Doc. No. 241 filed by

DefendantstheTownofDelhi, theTownofDelhi PoliceDepartment(“DPD”), formerDPD Chief

ofPolice GregMeKinney(“McKinney”), DPD AssistantChiefofPolice Willie Lee(“Lee”), and

DPD OfficerMarie Stubblefield(“Stubblefield”). Defendantsmovefor summaryjudgmentonthe

claims of Plaintiffs Bobby Benson,Sr. (“Mr. Benson”) and EmmaBenson(“Mrs. Benson”),

individually andon behalfoftheirminor son,Bobby Benson,IT.

For thefollowing reasons,Defendants’Motion for SummaryJudgmentis GRANTED IN

PART andDEMED IN PART.

I. FACTUAL BACKGROUND’

Plaintiffs claimthat beginningin 2001 andcontinuinguntil August18, 2006,Defendants

conspiredto threaten,harass,intimidate,retaliateagainst,arrest,and attempt to prosecuteMr.

Bensonbecauseofhis race,African-American,andhis actionsasanaldermanoftheTownofDelhi.

‘Plaintiffs did not pointtheCourt to any evidencein oppositionto Defendants’Motion for
SummaryJudgment.It is not thedutyofthiscourtto “sift throughtherecordin searchof evidence
to supportaparty’soppositionto sunimaryjudgment.”Forsythv. Barr, 19 F.3d 1527,1537(5thCit.
1994).TheCourthasconsideredpertinentstatementsfromPlaintiffs’ verifiedComplaint[Doc.No.
1] thatare notspecifically disputedby Defendants.
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As aresult,Plaintiffsallegethattheyandtheirsonhavebeendamagedandcontinueto be damaged,

Plaintiffs allegethatin 2003,Mr. BensoncriticizedMcKinneyandtheDPD for engagingin

racialprofiling andhiring policeofficerswith criminalrecordsand“[in]sufficient integrity.” [Doc.

No. 1,~J1lJ.

OnMay 10, 2004,Mr. Bensonpublicly opposedarequestto raisetheamountof criminal

fines in theTownofDelhi. [Doc. No. 1, ¶11].

OnMay 11,2004,Mr. BensonwasstoppedbyDPD Officer JesseNielson. Mr. Bensonwas

issuedatraffic citationfor speeding;thecitationallegedthatMr. Bensonwastraveling41 milesper

hourin a 35-mile-per-hourzone. Mr. Bensonpledguilty andpaidthefme.

OnoraboutJune29,2005,ZaekMcDowell, thechairmanofavoterrecallpetitiontoremove

McKinneyasChiefofPolice,wasdetainedby theDPD on apublic highway. Mr. Bensondroveto

thesceneofthedetentionandwasallegedlytold by unnamedDPD officersto leavethesceneorface

arrest.

OnJuly 6, 2005,Mr. Bensonrequestedacopyof all thewaterbills forMcKinney,basedon

informationthatMcKinney,asanindividual propertyowner,hadnotpaidhiswaterbill for several

months. Mr. Bensonclaimsthatheencountereddifficulty. in obtainingthewaterbills.

Prior to andon July 11, 2005, Mr. Bensonspokeout publicly againstDefendantsandled a

protestatDelhi CityHail. Mr. BensonallegedthatDefendantshadtakenillegal andabusiveactions

againstthecitizensoftheTownof DelhiandRichlandParish.

Mr. Bensoncontinuedto speakoutpublicly againstDefendants.

On November12, 2005, Bensonwaselectedto the Boardof Aldermenfor theTown of

Delhi, District B.
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OnNovember14, 2005,Lee,theAssistantChiefofPolice,allegedlythreatenedBensonwith

substantialphysicalinjury if Mr. Bensontriedto interferewith theoperationoftheDPD.

OnApril 16, 2006,Mr. Bensonfiled acomplaintwith theDPD. Mr. Bensonreportedthat

hehadenteredaresidencelocatedat 113 ThomasStreetin Delhi,whichwasownedby his deceased

grandfather,andthat someonewas living therewithout permissionand stealingelectricity. Mr.

Bensonallegesthatheenteredtheresidencewith his brother,SheltonBenson,andJamesSchaeffer.

A radio and DVD playerwere removedfrom the residence. Officers StubblefleldandCooper

investigatedMr. Benson’scomplaint.

OnApril 18, 2006, arelatedincidentcomplaintwasfiled by Byron FletcherC’Fleteher”).

Fletcherreportedthat someonehadremovedhis radioandDVD playerfrom his residenceat 113

ThomasStreet.

OnApril 19, 2006, StubblefleldarrestedMr. Bensonon chargesoftheftandunauthorized

entry. Prior to Mr. Benson’sarrest,Stubblefielddid not threatenMr. Bensonorsuggestthathewas

beingtargeted.Apparently,Defendantsalertedlocal mediato thearrest.

OnApril 28,2006,StubblefieldstoppedMrs. Bensonforallegedlyrunthngastopsign. Mrs.

Bensonwasgivena warning. Mrs. Bensonwasnot threatenedby Stubblefieldduringthis traffic

stop.

OnAugust18, 2006,MeKinneypledguilty to variouscriminal chargesagainsthim.

OnApril 17, 2007,Plaintiffs filed suit againsttheTownofDelhi; theDPD; MeKinney, in

his official andindividualcapacity;Lee,in his official andindividualcapacity;andStubblefleld,in

herofficial and individual capacity.[Doe.No. 1].

On January22, 2009,Defendantsfiled aMotion for SummaryJudgment[Doe.No. 24].
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OnApril 6, 2009,Plaintiffs filed amemorandumin opposition[Doe.No. 36] andstatement

ofmaterialfacts[Doe.No. 37]. Plaintiffs contendonly thatDefendantsfailedto meettheirburden

on summaryjudgmentanddo not disputeDefendants’statementof materialfacts.

II. LAW AND ANALYSIS

A. Summary Judgment Standard

A motionfor summaryjudgmentcannotbe grantedsimplybecausethereis no opposition.

An unopposedmotion seekingsunmiaryjudgmentshallbegranted“if appropriate.”FED. R. Civ.

P. 56(e), Sunimaryjudgmentisappropriate“if thepleadings,depositions,answersto interrogatories,

andadmissionson file, togetherwith theaffidavits, if any,showthatthereis no genuineissueasto

any materialfactandthatthemovingparty is entitled to ajudgmentasamatterof law.” FED. R.

Civ. P. 56(c).

Themovingpartybearsthe initial burdenof informing thecourtof thebasisfor its motion

by identifyingportionsoftherecordwhichhighlighttheabsenceof genuineissuesofmaterial fact.

Topalian v. Ehrmann, 954 F.2d 1125, 1132 (5th Cir. 1992). A fact is “material” if proofof its

existenceornonexistencewouldaffecttheoutcomeofthe lawsuitunderapplicablelaw in thecase.

Andersonv. Liberty Lobby Inc., 477 U.S. 242, 248 (1986). A disputeabouta materialfact is

“genuine” if the evidenceis suchthat a reasonablefact finder could rendera verdict for the

nonmovingparty. Id. Unlessthe movingparty meetsthis burden,the court maynot grant the

unopposedmotion, regardlessofwhetheranyresponsewasfiled. Heizelv. BethlehemSteelCorp.,

50 F.3d360,362 (5th Cir. 1995).

B. Claims by Mr. Benson

Mr. Bensonclaims that he was givena traffic citation and arrestedasa resultof racial
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discriminationandpolitical retaliation. Mr. Bensonalso claimsthatDefendantsalertedthemedia

to Iris arresttoembarrassandhumiliatehim. Mr. Bensoncites42 U.S.C.§~1981, 1983, 1985,and

1988,andclaimshe wasfalselyarrestedandimprisonedandtortiously defamed.Mr. Bensonalso

seeksadeclaratoryjudgmentthat Defendantsviolatedhis dueprocess,equalprotection,andFirst

Amendmentrights.

Defendantscontendthat Mr. Benson has failed to establishviolations of any right.

Defendantsalsoassertthedefenseofqualified immunity.

1. § 1981 Claims

Under a liberal constructionof the Complaint, Mr. Benson contendsthat he was

discriminatedagainstbecauseofhis racewhenhe wasgivenatraffic citationfor speedingon May

11, 2004, andwhenhewasarrestedfor theftandimauthorizedentry on April 19, 2006.2

Section1981 providesthat

[a]ll personswithin thejurisdictionoftheUnitedStatesshall havethesameright in
every State andTerritory to make and enforcecontracts,to sue,be parties,give
evidence,andto thefull andequalbenefitofall lawsandproceedingsfordiesecurity
ofpersonsandpropertyasis enjoyedby white citizens,andshallbe subjectto like
punishment,pains,penalties,taxes,licenses,andexactionsof everykind, andto no
other.

42 U.S.C. § 1981(a). At theprimafacie stage,“a plaintiff mustestablish‘(1) thatsheis amember

ofaracialminority; (2) that [the defendant]hadintentto discriminateon thebasisofrace;and(3)

thatthediscriminationconcernedoneormoreoftheactivitiesenumeratedinthestatute.”Arguello

v. Conoco,Inc., 330F.3d355,358(5thCir. 2003)(quotingMorrisv. DillardDep‘tStores,Inc., 277

2To the extentthat Mr. Bensonseeksto hold all Defendantsliable for racediscrimination
under§ 1981 through§ 1983,theCourtnotesthattheclaimsagainsttheDefendant-Officersin their
official capacitiesmergewith Mr. Benson’sclaim againsttheTownofDelhi.
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F.3d 743,751(5thCir. 2001)).TheCourtassumesthatMr. Bensonrelieson the“like punishments”

clause.See42 U.S.C. § 1981(a).

DefendantsmoveforsummaryjudgmentsolelyonwhetherMr. Bensoncanestablishaprima

facieeaseofracialdiscrimination. See[Doe.No. 24-2,p. 6]. Defendantsprimarily contendthere

is no evidencethattheyintendedto discriminateagainstMr. Bensonbecauseofhis race. With

respectto thetraffic citation,Defendantsrely on thefact thatamajority ofdie officersoftheDPD

areAfrican-AmericanandonDPD Officer JohnMej ias’s3testimonythathewasnot awareof any

racial profiling and was neverinstructedto profile or arrestminorities more thanCaucasians.

Defendantsalsorely on Mr. Benson’stestimonythattie onlyevidencehehasto suggestthecitation

wasraciallymotivatedarehis “feelings” andthefacttiiat he hadtraveledthesamespeedfor many

yearsatthat locationwithout receivingacitation. [Doe.No. 24-4,Exh. B. Part 1, pp. 28—29].

With respectto thearrest,DefendantsarguethatStubblefleld,whois African-American,had

probablecauseto arrestMr. Bensonfor theft andunauthorizedentry. Fletcher,who filed tie

complaint,andseveralotherwitnessesinformedStubblefieldthattheysawMr. Bensonremovedie

propertyfrom thehouseon ThomasStreet. Stubblefieldtestifiedthat shearrestedMr. Benson

“basedsolelyon [her] determinationthat[she]hadprobablecauseto arresthim.. . . [She]wasnever

askedby ChiefGregMcKinneyoranyoneelseatDelhi to discriminateagainstBobby Benson,Sr.”

[Doe.No. 24-3,Exh. A, pp. 1—2].

TheCourtfinds thatthereis no evidenceto supportan inferenceofracediscriminationwitii

respectto die traffic citation. Mr. Bensonoffersonly his subjectivebeliefsthatthe issuanceofdie

citation wasraciallymotivated, However,die ticketing officer’s race/ethnicityis not in evidence,

3OfficerMejiastestifiedthathe is one-halfMexican.
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andMr. Bensondoesnotdisputediat he wasspeedingand,therefore,thatacitation waswarranted.

With respectto thearrest,Mr. BensondisputeswhetherDefendantshadprobablecauseto

arresthim. Bensonallegesthat thearrestwasraciallymotivatedbecause“Defendantsknewthat

AldermanBensonhadpermissionto go into theresidenceat ThomasStreetfrom his motherand

from tie othermemberof die Bensonfamily”; “Defendantsknewtiiat die dwelling was legally

unoccupied[sic], anddius it wasnot legallyoccupiedby any owner,lessee,orotherpersonwho

possessedthe legal right to occupythe dwelling”; “Defendantsknewthat JamesSchaeffer,not

AldermanBenson,tookdieradioandDVD playerfromdieabandonedresidenceatThomasStreet”;

and“DefendantsknewthatJamesSchaefferwasin possessionof theabandonedpropertywithout

intent to deprivethe ownerthereof,andthat JamesSchaefferandAldermanBensonintendedto

returndiepropertyto its owner.” [Doe.No. 1, ¶~f44—49].

A reviewof Stubblefield’saffidavit,die incidentreports,andwitnessstatementsshowthat

StubblefieldwasawarewhenshearrestedMr. BensonthatdierewasadisputeastowhetherFletcher

was legallyresidingin die ThomasStreetresidence. However, for die reasonsdiscussedinfra,

Stubblefieldhad probablecauseto arrestMr. Benson. Moreover,Mr. Bensonhasoffered no

evidencethatthe arrestwasmotivatedby Mr. Benson’sraceor theraceofhis constituents,other

than the fact that he is African-American,he representsAfrican-Americans,and McKinney is

Caucasian.TheCourtfinds thatthis alonefalls to supportan inferenceofracediscrimination.

Defendants’Motion for SummaryJudgmenton this claimis GRANTED.

2. § 1983 Claims

Mr. BensoncontendsthatDefendants’actionsdeprivedhimofdieright to be freefrom false

arrest/imprisonment,therightto equalprotectionofdie laws,die rightto dueprocess,anddieright
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to freedomofexpression.Mr. Benson’sclaimsare cognizableunder§ 1983.

Section1983providesin pertinentpartasfollows:

Every personwho, undercolor of any statute,ordinance,regulation,custom,or
usage,of anyStateor Territory ortheDistrict ofColumbia,subjects,or causesto be
subjected,anycitizen of theUnited Statesor otherpersonwithin die jurisdiction
diereofto the deprivationof any rights, privileges,or immunitiessecuredby the
Constitutionandlaws, shallbe liableto theparty injuredin an actionatlaw, suit in
equity,orotherproperproceedingforredress...

42 U.S.C. § 1983. “To statea claim under § 1983,plaintiffs mustallegetwo elements:first, that

theyweredeprivedofarightor interestsecuredby theConstitutionandlawsoftheUnitedStates,

andsecond,thatthedeprivationoccurredundercolorofstatelaw.” Doev. RainsCountyIndep.Sc/i.

Dist, 66 F.3d1402, 1406 (Stii Cir. 1995).

Defendantsdo notdenydiattheywereactingundercolorofstatelaw. However,Defendants

denythat theydeprivedMr. Bensonofa constitutionalright andcontendthat theyareentitled to

qualified immunity.

“Policeofficers,like odierpublic officials actingwithindiescopeoftheirofficial duties,are

shieldedfrom claimsof civil liability, including § 1983claims,by qualified immunity.” Morris v.

Dillard Dept.Stores,Inc., 277 F.3d743,753 (Sdi Cir. 2001). In reviewingapoliceofficer’s claim

ofqualifiedimmunity,theSupremeCourtinstructsdiatthecourtmustengagein atwo-stepinquiry.

Thecourtmustfirst addressdie constitutionalissue:whedierthefactsalleged,“‘[t]aken in dielight

mostfavorableto thepartyassertinginjury,” aresufficientto “‘show theofficer’sconductviolated

a constitutional right.” Brosseauis. Haugen,543 U.S. 194, 197 (2004) (per curiani) (quoting

Saucierv. Katz, 533 U.S. 194,201 (2001)). Assumingthat theplaintiff hasralsedagenuineissue

of material fact for trial on die constitutionalissue,the court must thenaddressdie qualified

inmiunity issue: whetherit wasclearly establisheddiat the officer wasviolating an individual’s
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constitutionalrights. Id. at 199.

a. FalseArrest

Mr. Benson’sallegationsoffalsearrestareproperlyanalyzedundercasesinterpretingdie

FourthAmendment. SeeBlac/cwellv Barton,34 F.3d298, 302 (5th Cir. 1994). “To ultimately

prevail on his section1983 falsearrest/falseimprisonmentclaim, [Mr. Benson]mustshowthat

[Defendants]did nothaveprobablecauseto arresthim.” Haggertyv. Tar. S. Univ., 391 F.3d653,

655 (5th Cir. Tex. 2004). Probable cause exists if there was “reasonably trustworthy

information...sufflcientto warrantaprudentmanin believingthat [Mr. Benson]hadcommittedor

wascommittinganoffense.” Becky.Ohio, 379U.S. 89, 91(1964).

TheCourt’s analysismustbeginwith a reviewof the criminal statutes. Mr. Bensonwas

chargedwith theftandunauthorizedentryofadwelling. See[Doe.No. 24-3,Exh. 1]. “Theft is the

misappropriationortakingofanythingofvaluewhichbelongsto anodier,eitherwidioutdie consent

of die oilier to the misappropriationor talcing, or by meansof fraudulentconduct,practices,or

representations.An intent to deprivethe oilier pernianendyof whatevermaybe die subjectofdie

misappropriationor talcing is essential.” LA. REV. STAT. § 14:67. “Unauthorizedentry of an

inhabiteddwelling is die intentionalentryby a personwithout authorizationinto any inhabited

dwelling or otherstructurebelongingto anotherandusedin wholeor in partas ahomeorplaceof

abodeby aperson.” LA. REV. STAT. § 14:62.3.

At die time of Mr. Benson’sarrest,die arrestingofficer, Stubblefield,had conflicting

informationregardingwhetherFletcherwaslegally residingin die ThomasStreetresidence,and,

therefore,whetherMr. Benson’sentrywaslawful. Therewasalsoconflictinginformationregarding

whetherMr. BensonremovedFletcher’sradioandDVD playerfrom die residenceand whyMr.
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Bensonremovedthat propertyfrom theresidence.Evenif die trier offactbelievesMr. Benson’s

version,die Court finds that therewasprobablecauseto arrestMr. Bensonbasedon Fletcher’s

contentionthatMr. Benson’sgrandmotherhad givenhimperniissionto live atdie ThomasStreet

residenceanddie eyewitnessstatementsthatMr. Bensonremoveddie propertyfrom die residence

andplacedit in his truck. Mr. Bensonhasofferedlegitimatedefensesto bothcharges—thatlie was

permittedto entertheresidence,diathedidnotremovediepropertyfrom dieresidence,anddiatdie

personwhoremoveddiepropertydid soto preventdamageto diepropertywhentheresidencewas

torndown. However,dieultimatequestionis notwhedierdiechargesweredefensible,butwhedier

diearrestingofficerhadprobablecause.SeeBakeri’. McCollan, 443 U.S. 137, 145 (1979)(“The

Constitutiondoesnotguaranteethatonlydie guilty will be arrested.If it did, § 1983would provide

a causeof action for every defendantacquitted-indeed,for everysuspectreleased.”);seealso

Baifield i’. State, 05-2218, 2008 U.S. Dist. LEXIS 14317,at *2l_24 (W.D. La. Feb. 25, 2008)

(holdingthat conflictingevidencedid not negateprobablecauseto arrest). TheCourt, therefore,

finds thatMr. Bensonhasfailed to show a violation of aclearly establishedright. Defendants’

Motion for SummaryJudgmenton this claim is GRANTED.

b. FalseImprisonment/Due Process

Mr. Bensonallegesthat Defendantsdeniedhim due process. [Doe. No. 1, ¶52]. This

allegation presumablyrefers to Mr. Benson’s arrestand resultant deprivation of liberty; the

allegationsofMr. Benson’sComplaintdo referto nor supportany odiertypeofdueprocessclaim.

Falseimprisonmentis cognizableunderdie FourteenthAmendmentdueprocessclauseand

requires a showing diat die defendantlackedprobablecauseto detainhim. See Thomasv.

Kippermann,846 F.2d 1009, 1011 (Sdi Cir. 1988). Becausedie Court finds that die arrestwas
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supportedbyprobablecause,Mr. Benson’ssubsequentdetentionwaslawful.4 Defendants’Motion

for SumniaryJudgmentonthis claim is GRANTED.

c. Equal Protection

Mr. Bensonallegesthat Defendantsdeniedhimequalprotectionunderdie law becauseof

“his racial heritage,the racial heritageof his family, and die racial heritageof his political

constituents.”[Doe.No. 1, ¶53].

“To stateaclaim for racialdiscriminationunderdie EqualProtectionClause,die plaintiff

‘mustallegeandprovethathereceivedtreatmentdifferentfromdiatreceivedbysimilarly situat[ed]

individuals and diat theunequaltreatmentstemmedfrom a discriminatoryintent.” Goiniller is.

Dees,06-33,2007U.S. Dist. LEXIS 23230,at *5 (ND. Miss, Mar.28, 2007)(quotingPriester i&

LowndesCounty,354F.3d 414,424 (5thCir. 2004)). Mr. Bensonhasnotallegednorofferedproof

diatsimilarlysituatedindividualsweresubjectedto lessseverepunishment.Moreover,asdiscussed

above,Mr. Bensonhasfailedto presentevidenceof discriminatoryintent. Defendants’Motionfor

SunmiaryJudgmenton this claim is GRANTED.

d. First Amendment

Undera liberal constructionofdie Complaint,Mr. BensonallegesthatDefendantsticketed

andarrestedhimin retaliationfortheexerciseofhis FirstAmendmentrights.See[Doe.No. 1,¶1Jh4,

49, 54].

“The First Amendmentprohibitsnot only direct limitations on speechbut also adverse

governmentactionagainstanindividual becauseofh[is] exerciseof First Amendmentfreedoms.”

Co/son i’. Grohinan, 174 F.3d 498, 508 (Sdi Cir. 1999). “Any form of official retaliationfor

4Mr. Bensonhasnot allegeddiat thedurationofdie detentionwasunlawful.
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exercisingone’s freedomof speech,including prosecution,direatenedprosecution,had faith

investigation,andlegalharassment,constitutesan infringementofdiat freedom.” Izenv. Catalina,

382 F.3d 566, 571 n.5 (Sdi Cir. 2004) (quotationsand citationsomitted). To establisha First

Amendmentretaliationclaim, Mr. Bensonmust show: (1) he wasengagedin constitutionally

protectedactivity; (2)Defendants’actionscausedhimto sufferaninjury “that would chill aperson

ofordinaryfirmnessfrom continuingto engagein diat activity”; and(3) Defendants’actionswere

substantiallymotivatedagainsthis exerciseofconstitutionally-protectedactivity. Id. (quotationsand

citationsomitted).

Widi respectto die arrest,Mr. Benson’sallegationsmayestablishthefirst two elementsof

a First Amendmentretaliationclaini. Mr. Bensonallegesthat he wasengagedin a numberof

constitutionallyprotectedactivitiespriortohisarrest,includingapublicprotest.Healsoallegesdiat

bewasthreatenedwith die lossof employmentasaresultof die arrest.[Doe.No. 1, ¶56]. Widi

respectto diethird element,Mr. BensonallegesthatDefendantsticketedandarrestedhimbecause

ofhis public criticismof theDPD. 1-lowever,Mr. Bensonhasofferedno evidenceto supportthat

clalm,otherdianhis subjectivebelief Incontrast,DefendantshaveofferedStubblefleld’stestimony

diatshedid notconsultwithMcKinneyprior to thearrestanddiatdiearrestwasbasedsolelyon her

belief that therewasprobablecauseto arrestMr. Benson.The Court, dierefore,finds that Mr.

Bensonhasfailedto stateaFirst Amendmentretaliationclaimbasedon his arrest.5

Thereis no disputediatdietraffic citationwassupportedbyprobablecause.However,“[i]t

5Evenif Mr. Bensoncouldestablishall threeelements,diereis someindicationin thecase
lawdiat aplaintiff cannotbring aFirstAmendmentretaliationclaim basedon an unlawful arrest;
dieplaintiff is limitedto bringingaclaimfor falsearrestunderdieFourthAmendment.SeeRhodes
is. Prince,07-10278,2008U.S. App. LEXIS 7740(Sdi Cir. April 9, 2008)(unpublished).
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is well establisheddiatanacttakenin retaliationfortheexerciseofaconstitutionallyprotectedright

is actionableevenif theact,whentalcenfor adifferentreason,wouldhavebeenproper.” Id. at572

(quotationsandcitationsomitted). Mr. Bensonwascited for speedingonMay 11, 2004,theday

afterhe publicly opposeda requestto ralsedie amountof criminal fines in die Town of Delhi.

Assumingarguendothatthis constitutescircumstantialevidenceofDefendants’intentto retahiate

againstMr. Bensonfor engagingin constitutionallyprotectedactivity, Mr. Bensonmustestablish

diatDefendants’actionscausedhim to sufferaninjurydiatwouldchill apersonofordinaryfinnness

from continuingto engagein diat activity.

“{S]ome retaliatoryactions—evenif diey actuallyhavedie effect of chilling die plaintiffs

speech—aretootrivial orminorto be actionableas aviolationoftheFirst Amendment.”Keenanis.

Tejeda,290F.3d252,258(Sdi Cir. 2002).Inaddition,“any ‘chill’ ofprotectedrightsmustbemore

than ‘niinimal’ andnot ‘wholly subjective.”Johnsonv. Rodriguez,110 F.3d299, 314 (5th Cir.

1997)(citing UnitedStatesi’. Ramsey,431 U.S. 606, 622—24(1977)). Mr. Bensonhasnot alleged

thatdie ticketing officer threatenedMr. Bensonordiat thetraffic stopwasodierwiseeffectuatedin

anintimidatingmanner.Cf Keenan,290F.3dat259 (holdingdiattwo traffic stops“involving an

undercurrentofviolence”wouldhavedeterredapersonofordinaryfirmness). Mr. Bensonhasalso

notallegedthattheissuanceofdietraffic citationcausedhimto foregoanyconstitutionallyprotected

activity; in fact, die allegationsof the Complaintshowthat Mr. Bensoncontinuedto speakout

againstDefendantsfor thenexttwo years. Cf Johnson,110 F.3dat 314 (relying on die lackof

evidencediat constitutionallyprotectedactivity “wasactuallyforegonebecauseofdi[e] purported

‘chill”). The Court, therefore,finds that Mr. Bensonhas failed to statea First Amendment

retaliationclaimbasedonhis traffic citation.
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Defendants’Motion for SummaryJudgmenton dris claimis GRANTED.

3. § 1985Claim

Mr. BensonhasallegeddiatDefendantsconspiredto falselyarrestandimprisonhim [Doe.

No. 1, ¶55], aswell asto chill Iris expression.[Doe.No. 1, ¶54].

To stateaclaim under42 U.S.C. § 1985(3),aplaintiffmustallege:(1) aconspiracy
involvingtwoormore~persons;{2)for thepurposeof depriving~directly or
indirectly,apersonorclassofpersonsoftheequalprotectionofdie laws; and(3)an
actin furtheranceofdie conspiracy;(4) whichcausesinjury to apersonorproperty,
or a deprivationof any right or privilegeof a citizenof die UnitedStates. In so
doing, the plaintiffmustshowthatdie conspiracywasmotivatedby a class-based
aninius.

Hilliard is. Ferguson,30 F.3d 649, 652-653(Sdi Cir. 1994)(citationsomitted).

Defendantsmovedfor summaryjudgmentondie basisdiatMr. Bensonhasnotand cannot

showanagreementamonganyofdie Defendantsordiatdie allegedconspiratorsweremotivatedby

his raceoraclass-basedaninius.Defendantsrely on DPD OfficerMejias’stestimonyaboutdielack

ofracialprofiling; diat Officer Mejias wasnot instructedby McKinneyto arrestMr. Benson;and

thatamajorityoftheDPD officersareAfrican-American.OfficerMej iasalsotestifieddiathenever

witnessedany racially slanderouscommentsby McKinneyorany odierofficer aboutMr. Benson

orhis family. Defendantshavealso offeredStubblefleld’stestimony,the arrestingoffer, diat she

arrestedMr. Bensonsolelybecauseshebelieveddierewasprobablecauseandthatshewasnever

instructedby McKinney to discriminateagainstMr. Benson.

Mr. Bensonhasoffered no argumentor evidencein response.Takenin the light most

favorableto Mr. Benson,theallegationsinhisComplaintfall to raiseagenuineissueofmaterialfact

for trial on any ofdie elementsofdie § 1985claim. Defendants’Motion for SummaryJudgment

on this claim is GRANTED.
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4. § 1988Claim

Section1988providesfor therecoveryofattorney’sfeesto die prevailingpartyin anaction

under~1981,1983,or 1985. See42U.S.C.§ 1988(b). Defendantsmoveforsumrnaryjudgment

onMr. Benson’s§ 1988claim. BecausetheCourtfinds diatMr. Bensonhasfailedto prevailunder

§ § 1981,1983,and1985,Defendants’Motion for SummaryJudgmentonduis claimis GRANTED.

5. Defamation

Mr. Bensonallegesdiat Defendantscontactedmediaoutletsabouthis arrestin aneffort to

embarrasshim andthathewasdefamedasa result.

Defendantsmovefor summaryjudgmenton diebasisdiat Mr. Benson,who is an alderman

for dieTownofDelhi, is apublicofficial and,dierefore,is prohibitedfrom recoveringdamagesfor

adefamatoryfalsehoodrelatedto his official conductunlessit is provendiatdiestatementwasmade

with “actualmalice.”

“Defamationrequiresproofof five elementsin Louisianalaw: (1) defamatorywords; (2)

publication;(3) falsity; (4)actualor impliedmalice;and(5) injury.” Tatei~Bradley,837 F.2d206,

208 (5th Cir. 1988) (citing Carter v. Ca~’IshCabin, 316 So.2d517, 521 (La. App. 1975)). The

requiredstate-of-mindis actualmalicewheredieallegedlydefamatorystatementsaremadeabout

apublicofficial orfigure. SeeNewYorkTimesCo. v. Sullivan,376 U.S.254,279—80(1964);Curtis

PublishingCo. v. Butts,388U.S. 130, 162(1967). A showingof“actualmalice”requiresproofthat

theallegeddefamationwasmade“widi knowledgediat it wasfalseor with reclclessdisregardof

whedierit wasfalseornot.” New YorkTimesCo., 376U.S. at 279—80.

TheCourtnotesdiat neidierpartyhasallegedor identified any “defamatorywords.” Mr.

Bensonallegesonly that “Defendantstook actionsto inform die televisionstationsanddie local

15



newspapers,andto givemediaoudetsvisualaccessto AldermanBenson,while hewashandcuffed

andunderarrest,tomaximizetheembarrassment,humiliationanddamageto AldermanBensonfrom

diesefalse,illegal andunconstitutionalarrests.” [Doc. No. 1, ¶50]. Nor haseidier partyallegedor

identifiedany“publication.” Assumingarguendothattheseelementsaremet,andthatMr. Benson’s

dieory of defamationis diat Defendantsfalselyaccusedhim of comniitting a criminal act, Mr.

Benson’sdefamationclaimstill falls. Basedondieforegoinganalysisdiattherewasprobablecause

for his arrestanddius areasonablebasisfor accusingMr. Bensonofcommittingacriminal act,Mr.

Bensoncamiotmalcedie requisiteshowingoffalsity ormalice. Defendants’Motion for Sunuiiary

Judgmenton thisclaim is GRANTED.

6. Declaratory Judgment

Mr. Bensonseeksa declaratoryjudgmentdiat Defendantsviolatedhis dueprocess,equal

protection,andFirstAmendmentrights.

Becausedie Courtfmds thatMr. Bensonhasfailedto showaviolationofdioserights,Mr.

Benson’sdeclaratoryjudgmentactionis moot. Defendants’Motion for SummaryJudgmenton this

claim is GRANTED.

C. Claims by Mrs. Benson

Mrs. Bensonclaimsthat Defendantstook illegal andunconstitutionalactionsagainsther.

Sheprimarily complainsofanApril 28,2006traffic stop. Shealsoallegesthatshewasdefamedand

damagedasaresultofdie actionstalcenagainsther,Mr. Benson,anddieir son.

Mrs. Bensonwasstoppedby Stubblefieldfor runningastopsign. Mrs. Bensondeniesdiat

sherandie stopsign. Mrs. Bensonwasgivenawarningbutnot a citation. Mrs. Bensonconcedes

diat shewasnot threatenedby Stubblefieldduringthis traffic stop.
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Undera liberalconstructionoftheComplaint,Mrs. Benson’sallegationssupportaclaimfor

unlawful seizureundertheFourthAmendment,which is cognizableunder§ 1983. Defendantsdid

notoffer Stubblefield’stestimony,so it is unclearwhy shestoppedMrs. Bensonanddiuswhedier

shehadindividualizedreasonablesuspicionto effectuatethetraffic stop. SeeTerry is. Ohio, 392

U.S. 1,22(1968);seealso Bushv. Parish ofSt. Tammany,754 F.2d 1132, 1136 (5th Cir. 1984)

(upholdingawardof nominaldamagesfor an unlawful seizure). TheCourt,dierefore,finds that

Defendantshavefailedto meetdieirburden,anddieirMotion for SummaryJudgmenton thisclaim

againstStubblefieldin her individual capacityis DENIED.G To die extentthat Mrs. Bensonseeks

attorney’sfeesunder§ 1988,die CourtDEFERSruling ondiat claim,pendingresolutionofher §

1983claim for unlawful seizure.

Defendants’Motionfor Summaryis GRANTEDon Mrs. Benson’sdefamationclaim. The

Complaintsets forth no specificactsof defamationagainsther,andany derivativeclaim diat she

mightassertfordie defamationofherhusbandfails, for die reasonscitedpreviously.

Defendants’Motion for SummaryJudgmentis GRANTED on any claim thatMrs. Benson

assertsfordamagesresultingfromDefendants’actionsagainstMr. Bensonanddieirson. Herclaim

for damagesis derivative,andfor diereasonsstatedpreviouslyandinfi’a, Mr. Bensonanddieirson

havenotbeendamaged.

D. Claims by Mr. and Mrs. Bensonon behalf ofBobby Benson,Ii

The Complaint alleges diat Bobby Benson, II “was personally slandered,defamed,

6Mrs. Benson’sclaim againstStubblefieldin herofficial capacitymergeswidi her claim
againsttheTownof Delhi, Turneri~HoumaMun,Fire & PoliceCivil Seiis.Bd.,229 F.3d478,483
(5th Cir. 2000),which fails for die reasonscited previouslyand infra. In addition,diereare no
allegationsin dieComplaintdiat supportan unlawful seizureclaimagainstanyDefendantbesides
Stubblefiehd.
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embarrassedanddamagedbydie illegal andunconstitutionalactionstalcenbydie Defendantstouse

theirpurportedpowersundercolorofstatelawto harass,direaten,damage,humiliateandembarrass

his fadier,AldermanBenson,by allegingthatAldermanBensonwasacriminal,havingAlderman

Bensonarrested,andby intentionallydisseminatingthegroundlesschargesandarrestto themedia

sothat theseactionswerebroadcastthroughoutdie community.” [Doc. No. 1, ¶61].

Plaintiffs havesetforthno factsto showthatBobbyBenson,II waspersonallyslanderedor

defamed. To die extent that dieir soncould statea claim for lossof consortium,his claim is

derivativeoftheclaims allegedby Mr. Benson. Defendants’Motion for SummaryJudgmenton

dieseclaimsis GRANTED.

K Municipal Liability

Defendantsmove for summaryjudgment on die claims againstdie Town of Delhi.

Defendantscorrectlyarguediat a municipality cannotbe found liable under§ 1983 under the

doctrineofrespondeatsuperior. SeeBolton v. City ofDallas, Tex.,541 F.3d 545, 548 (5th Cir.

2008). Thus, die Town of Delhi is not liable for die actsof individual Defendantswho are not

pohicymalcers.Further,Mr. Bensonhasnotofferedany evidenceof apolicy, custom,or actionof

a pohicymalcerdiat would give rise to municipal liability. Defendants’Motion for Summary

Judgmentondie claimsassertedunder§ 1983againsttheTownof Delhi is GRANTED.

F. Claims againsttheDPD

Defendantsmoveforsunimaryjudgmenton dieclaimsagainstdieDPD. Defendantscontend

thattheDPD is not aseparateentity from die Townof Delhi diat is capableofbeingsued.

FederalRuleofCivil Procedure17(b)providesthatdie “capacityto sueorhe suedshall be

determinedby die law ofthestatein whichdie districtcourt is held.” FED. R. Civ. P. 17(b). “This
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Court,aswell asotherLouisianacourts,hasconsistentlyhelddiat aplaintiffs suit againstapolice

departmentshouldbedismissedbecausethepolicedepartmentis notajuridicalentity” capableof

beingsuedunderLouisianalaw. Martin is. Davis,06-1770,2007U.S. Dist. LEXIS 16975,at *5

(RD.La. Mar.8, 2007).Defendants’Motion for SummaryJudgmentondieclaimsagainstdieDPD

is GRANTED.

III. CONCLUSION

For the foregoing reasons,the Motion for SummaryJudgment[Doc. No. 24] filed by

DefendantstheTownofDelhi, theDPD,McKinney,Lee,andStubblefieldis GRANTEDTNPART

andDENIED[N PART. Defendants’Motion for SummaryJudgmentis DENIED with respectto

dieclaimsofPlaintiffMrs.BensonagainstDefendantStubbhefleld,inherindividualcapacity,related

to the allegedunlawful seizure. Defendants’Motion for SummaryJudgmentis GRANTED widi

respectto theremainingclaims,anddioseclaimsare DISMISSEDWITH PREJUDICE.

MONROE,LOUISIANA, diis _____dayofApril, 2009.

UNITED STATES DISTRICT JUDGE
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