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WESTERN DISTRICT OF LOUISIANA

MONROE DIVISION

JERRY MATTHEWS, ET AL. CIVIL ACTION NO. 07-1392

VERSUS JUDGE ROBERT G. JAMES

REMINGTON ARMS CO., INC., ET AL. MAG. JUDGE KAREN L. HAYES

RULING

Pendingbeforethe Courtis DefendantRemingtonArms Co., Inc.’s(“Remington”)motion

in limine [Doe.No. 29].

OnMay4, 2009,theCourtgrantedin part,deniedin part,anddeferredruling in parton the

motion in limine. See [Doe.Nos.61 & 62]. Specifically,theCourtdeferredruling on whetherto

excludeDr. Block’stestimonyregardinganalternativelydesignedbolt assemblythatDr. Blockhas

manufactured.Remingtonarguedthat the expertreport containingthis opinion wasnot timely

disclosed.TheCourtorderedthepartiesto submitsupplementalmemorandaregardingwhetherthe

expertreport(1) wasa newor supplementalexpertreport,and (2) whetherPlaintiffs shouldbe

sanctioned.

OnMay 19, 2009,thepartiessubmittedsupplementalmemoranda[Doe.Nos.63 & 64].

Thebasisandopinionsof anexpertarerequiredto be timely disclosedandsupplemented.

See FED. R. Civ. P. 26(a)(2),(e)(2). An expertreportmaybe supplementedup until thepretrial

disclosuredeadline.See FED. R. Civ. P. 26(e)(2)(“Any additionsor changesto [the] information

[in theexpert’sreportordeposition]mustbe disclosed.”).However,an expertreportthatcontains

newopinionsbasedon informationavailableprior to theexpirationoftheexpertreportdeadlineis
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not supplemental.SeeSierra Club, Lone StarChapterv. CedarPoint Oil Co., Inc., 73 F.3d546,

571 (5th Cir. 1996)(statingthatthepurposeof asupplementalexpertreportis to supplement—not

to extend—theexpertreportdeadline);seealsoLampeBergerUSAv. Scentier,Inc.,04-354-C-M2,

2008 U.S. Dist. LEXIS 60648,at *6_7 (M.D. La.Aug. 8, 2008). If aparty fails to timely disclose

expertopinions,theCourtmayimposeavariety ofsanctions.SeeFED.R. Civ. P. 37(c)(1)(A).

Per the Court’s schedulingorder, Plaintiffs’ expert report was due to Remingtonby

December1,2008[Doe.No.24]. Plaintiffs timely submittedDr. Block’sfirst expertreport. In the

December1, 2008report,Dr. Blockopinedthat“[h]ad therearoftheBolt Headbeendesignedwith

a splineorkey thatengagedamatingspline orkey in theforwardendoftheBolt Body, turningthe

Bolt Body wouldhaveturnedtheBolt Headaslongasthetwo weremated,independentofwhether

theBolt AssemblyPinwasin place.”

Thelatestreportregardingthemanufactureofthealternativebolt assemblywasnotdisclosed

until March 5, 2009,well aftertheexpertreportdeadline. In theMarch 5, 2009report,Dr. Block

explainedthe executionand function of the alternativebolt assembly:“[t]he safe-boltdesign

preventsthebolt headfrom enteringthebolt body unlessthetwo arein properregistry. Whenthe

two arein registry,thebolt headwill turnwith the bolt body. . .independentofthe bolt assembly

pin.” Dr. Blockalsoexplainedhowhe manufacturedthealternativebolt assembly:“[t]he safe-bolt

is producedwithout welding,brazingor otherprocessescapableofaffectingthepropertiesof the

locking lugs on thebolt headandsurroundingmetal. The bolt body is not hardenedandmethods

of fabricationinvolving heatingcanbe usedwithout compromisingthesafetyof the rifle.”

RemingtoncontendsthattheMarch5, 2009reportis anewexpertreportbecauseDr. Block

hadnot previouslyofferedanopinionregardingthemanufactureofthealternativebolt assembly.
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Remingtonalsoimplies thatit hasbeenprejudicedby the untimelydisclosurebecauseits experts

havenot inspectedor testedthemanufacturedmodel.

Plaintiffs contendthat theMarch 5, 2009reportsupplementsDr. Block’s previouslyand

timely disclosedalternativedesignopinion. Plaintiffs also statethat theynotified Remingtonin

February2009 thatthey intendedto introduceinto evidenceamodel alternativedesign,but could

not produceit at thattimebecausethemodelwasnot yet finished.

TheCourtfinds thattheMarch5, 2009reportis primarily redundantofDr. Block’sprevious

expert report and otherwisesupplementshis previously disclosedalternativedesignopinion.

Although the report containsnew opinions regardinghow the alternativebolt assemblywas

physicallymanufactured,theunderlyinginformationwasnotavailableprior to theexpirationofthe

December1, 2008deadline.Finally, thereportwastimelydisclosedmorethanthirty dayspriorto

theoriginalApril 14,2009trial date.SeeFED.R. Civ. P. 26(e)(2)(“Any additionsorchangesto [the

expertreport]mustbe disclosedby thetimetheparty’spretrialdisclosuresunderRule26(a)(3)are

due.”);(a)(3)(B)(“Unlessthecourtordersotherwise,thesedisclosuresmustbemadeatleast30 days

beforetrial.”).

Accordingly, theremainingportionofRemington’smotion in limine is DENIED.

MONROE,LOUISIANA, this _____dayofMay, 2009.

UNITED STATES LCT JUDGE
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