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Plaintiff JamesR. Pipes(“Pipes”) broughtthis actionagainsthis formeremployer,United

ParcelService,Inc. (“UPS”), allegingthathe wasterminatedin retaliationfor filing aworkers’

compensationclaim andthat his terminationwasalso abreachof thecollectivebargaining

agreementbetweenUPSandLocal 568, anaffiliate of theInternationalBrotherhoodof

Teamsters(“the International”). Pipesalsoasserteda claim againsttheInternationalforbreach

of theduty of fair representationin grievanceproceedingsthatfollowedhis termination.

OnFebruary27, 2009,theInternationalfiled aMotion for SunmiaryJudgment[Doc. No.

34], seekingdismissaloftheclaim againstit. On March2, 2009,UPS alsofiled aMotion for

SummaryJudgment[Doc. No, 37], seekingdismissalofall claimsagainstit.

Pipesfiled a memorandumin oppositionto theMotions for SummaryJudgment[Doc,

No. 81].’ Pipesalsofiled aMotion to Strike [Doe.No. 70] portionsoftheaffidavit of Jerry

Qordanier,submittedby UPS with its Reply [Doc. No. 61] in supportof its Motion for Summary

‘Although thememorandumis styled,“MemorandumonBehalfofthePlaintiff, JamesR.
Pipes,in Oppositionto Motion for SummaryJudgmentFiled by theUnitedParcelService,”
Pipesaddressestheargumentsof bothUPSandtheInternational.
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Judgment.UPSfiled amemorandumin oppositionto theMotion to Strike[Doe.No. 75]. Pipes

filed areplymemorandumin supportof his Motion to Strike [Doe. No. 85].

For thefollowing reasons,theInternational’sandUPS’sMotionsfor SummaryJudgment

areGRANTED. Pipes’sMotion to Strike is DENIED IN PART andtheremainderof his motion

is DENTED AS MOOT.

I. FACTS

In October1999,UPShiredPipesasatemporaryemployeeduringpeakseasonto unload

trucksandto work asa driver’s helper. After peakseason,UPS continuedto employPipespart

timeperformingpre-load,localsort, andclerical work andsomedriving for theRustonUPS

center. In June2004,UPS hiredPipesfull time asaswingdriver2 in theRustoncenter,andhe

workedin that capacityuntil his terminationin April 2007. Throughouthis employment,Pipes

wasamemberofLocal 568 of theInternational.

UPS andLocal568 hadenteredinto two agreements,theNationalMasterUnitedParcel

ServiceAgreementandSouthernRegionSupplementalAgreement(collectivelythe “CBA”),

whichgovernedthe relationshipbetweenUPSand thebargainingunit employees.3TheCBA set

2Swingdrivers do not havetheirownassignedpackageroutes,but arehiredto fill in for
driverswith assignedroutes.

3TheNationalMasterUnitedParcelServiceAgreement(“NationalMaster”)andthe
SouthernRegionof TeamstersandUnitedParcelService,Inc. SupplementalAgreement
(“SouthernRegionSupplement”)areactuallytwo separatedocuments.TheNationalMaster
appliesto all T.JPSunionemployeesnationwide. TheSouthernRegionSupplementappliesonly
to UPSunionemployeesin the SouthernRegionorConference.Thetwo agreementswere
negotiatedseparatelyandhaveseparateprovisionsfor grievanceandarbitrationprocedures.The
documentsaresignedby UPS, the“TeamstersUnitedParcelServiceNationalNegotiating
CommitteerepresentingLocal Unionsaffiliatedwith the [International],”andtheLocalUnion.
DefendantInternationalis not asignatory.
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forth therights andremediesfor work-relatedcomplaintsof bargainingunit employees.

UPS driverswererequiredto havea cleandriving record,haveachauffeur’slicense,and

passaDOTphysical(everytwo years),a driving course,and an annualroadtest. UPSdrivers

alsoreceiveSpaceandVisibility training at leastannually.UPS emphasizesto its driversthe

necessityfor themto follow the specificdriving techniquestaughtin its trainingcourses,known

asthe“Five SeeingHabits,” andplacesstickersin its packagecarsto reminddrivers ofthese

defensivedrivinghabits.

Prior to April 2007,Pipescausedthreeaccidentswhiledriving for UPS,all resultingin

propertydamage.

OnApril 16, 2007,Pipeswasdriving aUPSpackagecar. Prior to talcingthecarout,

Pipesconductedhis daily pre-tripinspection,knownas“pretripping” thecar, including an

inspectionof thetires. If hehadnotedanyproblemsor repairsthat neededto be made,he would

havemadeanotationon theDriver VehicleInspectionReport(“DVIR”) tabletlocatedin thecar.

UPSmechanicsroutinelychecktheDVIR tabletto seewhatrepairsneedto bemadeandperform

thoserepairs,or talcethecarout of service.

Ontheday of April 16, 2007,theweatherconditionswere dryandclear,andPipeswas

travelingon arural roadin Homer,Louisiana. While goingaroundacurveandup ahill, Pipes

hearda“pop” comefrom thepackagecar. Pipescontendsthat his front passengerwheel

immediatelypulled off theroadto theright. Pipesquickly steeredthepackagecarbackonto the

roadto avoidhitting theline oftreesin front ofhim, but thenlostcontrol ofthecar. Theback

endof thecarcamearound,causinghim to turn morethan 180 degreescounter-cloclcwise.As the

backendbeganleadingthe packagecar,Pipescrossedthe roadat a45-degreeangle,hit the
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embanlcmenton theothershoulderwith his backend,andthenrolledcompletelyover once,

counter-clockwise,andlandedupright. Pipescouldnot recall if aspeedlimit waspostedon the

road,andhe did not lcnowfor certainhow fastbe was going.

After theaccident,Pipescontactedthe BusinessAgent for Local 568, DougBeclcham

(“Beclcham”)4,andClayBurrough(“Burrough”), theUPSDivision Managerfor anumberof

centersin north Louisiana,includingRuston. Theyinquiredif Pipeswasokay andif heneeded

an ambulance.Thepolice werecalledandinterviewedPipes,butdid not issueacitation.

Burrough,who has22 yearsofinvestigativeexperiencewith UPS;Pipes’ssupervisor,Ronald

McCown(“McCown”); Al Delaune(“Delaune”),UPS Gulf SouthHealthandSafetySupervisor;

andGeraldCastille(“Castille”), UPSAutomotiveSupervisor,all traveledto theaccidentscene

to checkon Pipesandconductan investigation. Pipestold Burroughatthescenethattheright,

front tireofthepackagecarblewout, causingPipesto go off the road. As a resultof the

accident,thepackagecarwasseverelydanuged.Thegearshift dislodgedfromthecar

completely,brokeoff, andlandedon theground,andthewindshieldcamecompletelyout.

Pipesleft the accidentscenewith McCownandreturnedto theRustonUPScenterwhere

theycontactedUPS’s insurancecarrierto reporttheaccident,McCowninsistedthat Pipescontact

him afterreceivingmedicaltreatment. Pipeswenthomeandthenwentto theemergencyroom,

wherePipes’swife was worlcing asanurse. PipesunderwentCAT scansandX-raysandwas

givenfluids andpalnmedication.Pipessufferedminorinjuries in theform of cuts,bruises,and

scrapesasaresultoftheaccident.He followed up with aphysiciantwo to threetimes afterthe

4Beckham’sfull-time job is to representthe interestsof bargalningunit employeesand act
asthe liaisonbetweenunionemployeesandUPSmanagementto resolvegrievances.
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accident.Pipeswasoff from work for approximatelythreeweeksuntil hewasclearedto returnto

full duty.

AlthoughPipestoldBurroughthat ablown tirehadcausedtheaccident,basedon theskid

marksandtheplacementof thepackagecar,Burrough,Delaune,andCastillebelievedthatPipes

hadbeentravelingtoo fastaroundtheturnandbadcausedtheaccidentby overcorrecting.UPS

towedthepackagecarto Shreveportfor amechanicalinspection.UnionmechanicsJoffery

ClevelandandGlenDavisconductedtheinspectionunderCastille’ssupervisionandfoundno

mechanicalproblems. Castillealso senttheright front tire to SouthernTireMart, anunrelated

company,for inspection. Accordingto SouthernTireMart, theright, front tireheldpressureat

77 psi, did not lealc down,wasnotrun flat, andno defectswerefoundin its casingor cap.

Photographsofthetire atthesceneshowedthatmudwaslodgedbetweenthetire andtherim at

thepointof theseal.

Basedon thisevidence,Castillecameto theconclusionthat thetire deflatedwhenit

becameseparatedfrom therim duringtheaccident,notbeforetheaccident.UPSfoundno

evidencethattheaccidentwascausedby thetire blowing out or deflatingorany other

mechanicalfallure. PipesdisputesCastille’sconclusionsandwasnot presentforthe inspections

by UPSor SouthernTire Mart, buthehasno reasonto believethatthereportsareuntruthful.

WhenBurroughreceivedthemechanicalinspectionreportand reportfrom SouthernTire

Mart, he concludedthatPipeshadlied aboutthecauseoftheaccident.Burroughsentthe

accidentscenephotographsandthereportsto UPSGulf SouthDistrict LaborManagerRob

Russell(“Russell”). But-roughandRussellmadethedecisionto terminatePipesforjust cause,
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pursuantto Article 52 oftheCBA for “recldessnessresultingin aseriousaccident.”5

OnApril 25, 2007,McCown,unionstewardBruceRushing,andUPSBusinessManager

ReginaldWells metwith Pipesatthe Rustoncenter,Theyinformedhim thathe wasdischarged.

After themeeting,Pipeshadno othercommunicationswith UPSabouthis termination.

Pipesfiled a grievancechallenginghis termination. Article 51 of die CBA setsforth the

grievanceprocedureandrequiresthatagrievanceproceedthroughthreestepsbeforereaching

arbitration:a local hearing,apanelhearingbeforetheSouthernRegionAreaParcelGrievance

Committee(“SRAPGC”), andapanelhearingbeforea SRAPGCDeadlockPanel(“Deadlock

Panel”). TheSRAPGCis acommitteecomposedof threeUPSrepresentativesandthreeunion

representatives.If the SRAPGCdoesnotreachamajority decisionon thegrievance,the

grievanceadvancesto theDeadlockPanel,composedofone UPSrepresentativeandoneunion

representative.6Casesthat aredeadlockedat theDeadlockPanelmaybe referredto binding

arbitrationbeforeaFederalMediationandConciliationServicearbitrator.TheCBA expressly

providesthatdecisionsateachlevel ofthe grievanceprocedureare“final andbinding.”

5Article 52 readsin relevantpartasfollows:

Article 52 - Dischargeor Suspension
(A) TheEmployershallnotdischargenorsuspendany employeewithoutjust
cause,but in respectto dischargeor suspensionshallgive at leastone(I) warning
noticeofa complaintagainstsuchemployeeto theemployee,in writing, and a
copyof thesameto die Local Union, exceptthatno warningnoticeneedbe given
to anemployeebeforedischargeif thecauseof suchdischargeis dishonesty,..
recldessnessresultingin aseriousaccidentwhile on duty, an avoidablerunaway
accident...

(PipesExh. 8, p. 188-89).

6Tbeunionrepresentativeson the SRAPGCand DeadlockPanelarerepresentativesfrom
otherInternationallocal unions(i.e., local unionsof whichthe grievantis not amember).
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Pursuantto theCBA, a local hearingwasheldatthe Shreveportcenterin an attemptto

resolvePipes’sgrievance. BeclthanirepresentedPipesatthehearing.Thosein attendance

inspectedthepackagecar,andUPSpersonnelinformedPipesoftheresultsoftie mechanical

inspectionof die vehicle.Thegrievancewasnotresolvedat tie localbearingand,thus, movedto

thenextstep,ahearingby theSRAPGC.

On May 15, 2007, thegrievancewasformally heardin Tampabeforethe SRAPGC.

BeclchamagainrepresentedPipesatthepanelhearing.RussellrepresentedUPS. TheSRAPGC

heardargumentsfrombothsides,andPipesmadeastatement.However,theSRAPGC

deadlocked,andthe grievanceautomaticallyproceededto thenextstageofreviewbeforethe

DeadlockPanel.

On August 16, 2007,thegrievancewasheardby aDeadlockPanelof two neutral

decisionmalcers,JenyGordanier(“Gordanier”)for UPSandClayJeffries(“Jeffries”) for the

International. Gordanieris aRegionLaborManagerfor UPS,andJeffriesis aBusinessAgent

for Local 385 out of Oriando,Florida. AlthoughPipesdid not attendtheDeadlockPanel

hearing,BeclchamdeliveredanopeningstatementandreadPipes’swrittenstatement.Beclcham

arguedthatPipes’sdischargeviolatedArticle 18 oftheCBA becausetheaccidentdid notmeet

thedefinition of “seriousaccident”in Article 18. RussellrepresentedUPSandarguedthat

Pipes’srecklessnesscausedtheseriousaccident,whichjustifiedhis terminationunderArticle

52.14. TheDeadlockPanelvotedto sustalnPipes’sterminationon thebasisthatdie accident

wasseriousandthat it wascausedby Pipes’srecklessness.

On October25, 2007,Pipesfiled this lawsuitagainstUPSand theInternational.
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II. LAW AND ANALYSIS

A. Motions for SummaryJudgment

Summaryjudgmentis appropriateoniy whenthepleadings,depositions,answersto

interrogatoriesand admissionson file, togetherwith anyaffidavits, showthat thereareno

genuineissuesasto anymaterialfactandthatthemovingparty is entitled to judgmentasa

matterof law. Fed.R. Civ. P. 56(c). Themovingpartybearsthe initial burdenofinforming the

courtofdie basisfor its motion by identifyingportionsoftherecordwhichhighlight die absence

ofgenuineissuesof materialfact. Topalianv. Ehnnann,954F.2d 1125, 1132 (
5

th Cir. 1992).

If themovingparty canmeetthe initial burden,theburdenthenshifts to thenonmoving

party to establishtheexistenceof agenuineissueofmaterialfact for trial. Normanv. Apache

Coip., 19 F.3d 1017, 1023 (5~Cir. 1994). Thenomnovingpartymustshowmore than“some

metaphysicaldoubtas to thematerialfacts.” MatsushitaElec. lucius. Co., Ltd. v. Zenith Radio

Coip., 475 U.S. 574, 586 (1986).

B. hybrid Section301 and Duty ofFair RepresentationClaims

Section301 oftheLabor-ManagementRelationsAct (“LIv[PA”) providesanemployee

with afederalcauseof actionagainsthis employerfor breachof a collectivebargaining

agreement.29 U.S.C. § 185; seealso Stizith v. EveningNewsAss’n,371 U.S. 195 (1962).

Employeesalsohavean impliedcauseofactionagainstdie unionwhich representsthemif the

unionbreachesits duty of falr representation.7SeeVacav. Srpes,386 U.S. 171 (1967);seealso

Chauffeurs,TeamstersandHelpers,LocalNo. 391 v Terry,494 U.S. 558, 563 (1990)(“The

7Within themeaningof 29 U.S.C. § 185, it is undisputedthat UPS is an“employer” and

thatbothLocal 568 andtheInternationalare“labor organization[s].” 29 U.S.C. § 185
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duty offair representationis inferredfromunions’ exclusiveaudiorityundertheNationalLabor

RelationsAct. . ., 29 U.S.C. § 159(a) (1982ed.), to representall employeesin abargaining

unit.”). TheSupremeCourthasstatedthatthesetwo claimsare“inextricablyinterdependent.”

DelCostellov. hit ‘1 Bhd. ofTeamsters,462 U.S. 151, 164-65(1983).

Theinterdependencyarisesfrom dienatureofdie collectivebargaining
agreement.If die arbitrationandgrievanceprocedureis theexclusiveandfinal
remedyfor breachofthecollectivebargainingagreement,die employeemaynot
suehis employerunder§ 301 until hehasexhaustedtheprocedure.Furtherbe is
boundby tie procedure’sresultunlesslie provestheunionbreachedits duty of
fair representation.

Daigle i’. GulfStateUtility Co., 794 F.2d974, 977 (Sdi Cir. 1986). Thus,“[t]o prevail against

eidierthecompanyortheUnion,. . . [the employee]mustnot only showthat [his] dischargewas

contraryto thecontractbutmustalsocanytheburdenof demonstratingabreachof dutyby the

Union.” DelCostello,462 U.S. at 164-65;seealso Brown v. WitcoCorp.,340 F.3d209, 213 n.5

(5th Cir. 2003).

The trial courtengagesin atwo-stepanalysisto evaluatetheseso-calledhybrid Section

301/fairrepresentationclaims. Becausedie union’s breachof its duty offair representationis an

“indispensablepredicate”to recoveiyagainstdie employer,tie courtshouldfirst detennine

whetherthereis sufficient evidenceto supporttie claim againsttheunion. Landryv. The

Cooper/T.SmithStevedoringCo., hic., 880 F.2d846, 851(5thCir. 1989)(citationsomitted). If

so, tie courtthenreviewsdie Section301 claim to determinewhethertheemployeehasproved

that theemployerdischargedhim in violation ofthecollectivebargainingagreement.Seeid.

Accordingly,thisCourtwill first addressPipes’sclaim againsttheInternational.

1. Pipes’sSection301 ClaimAgainsttheInternational

Pipesassertsa claim againsttheInternationalfor breachoftheduty offair representation.
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A unionhasa statutoryduty to representfairly all bargainingunit employeesin the

enforcementof diecollectivebargainingagreement.Vaca,386 U.S. at 177. However,an

employeehasno “absoluteright” to havehis grievancetalcento arbitrationorto a specific level

of thegrievanceprocess.Landiy,880 F.2dat 852. Themerefactthat aunion falls to pursue

arbitrationis insufficientasamatterof law to demonstrateabreachof its dutyof fair

representation.SeeVaca,386 U.S. at 192, Rather,aunionhas“an obligationto prosecutea

grievance‘with reasonablediligenceunlessit is decidedin goodfaithdiat the grievancelacked

merit or for someotherreasonshouldnotbe pursued.”Landry,880 F.2dat 852 (quoting

Hanunonsv~Adams,783 F.2d597, 602(5th Cir. 1986)). Neitiier “simple negligence[nor] a

mistalcein judgment”is abreachoftheunion’s statutoryduty; tie “critical question”is whether

theunion’s actionswere“arbitrary, discriminatoryor in badfaith.” Id; seealso Vaca,386 U.S.

at 190.

In diis case,theCBA identifiedLocal 568 andtheNationalNegotiatingCommitteeasdie

exclusivebargainingrepresentativesunderthe CBA, notdie International. TheUnitedStates

SupremeCourt hasrecognizeddiat conu-nonlaw principlesofagencygovernwhetheran

internationalunion is liable for theactionsof a local affiliate. SeeCarbonFuelCo. v. United

Mine WorkersofAm.,444 U.S.212,216-17(1979)(applyingdie commonlaw principlesto

determinewhedieran internationalunionwasliable for an unaudiorizedstrike by oneofits

locals). Thus,an internationalunion is not “vicariouslyliable for theactsofthe local unionor its

businessagent”merelyon thebasisoftheirrelationship. SeeHammonsi’. Adams,783 F.2d597,

604, 604 n.29 (5th Cir. 1986)(citing, in dicta,Shimmanv. Frank, 625 F.2d80, 97 (6th

Cir.1980));seealso Shinnian,625 F.3dat 97 (“The InternationalUnion is a separatebodyfrom
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thelocal. Theactsofthe local andits agentscannotautomaticallybe imputedto the

International.”);Masleyv. RoadwayExp. Thc., Civil ActionNo. H-07-1406,2009 WL 1064182,

at*8 n,5 (S.D. Tex.,Apr. 17, 2009)(whereplalntiff concededthatdie Local, not the

InternationalUnion, washis exclusivebargainingagent,his claim againstdie InternationalUnion

wasdismissed).

In this case,Pipes’ssolecomplaintagainsttheInternationalis diat theunionmemberof

theDeadlockPanel,ClayJeffries,votedto upholdhis termination.

First, the Courtfindsdiat it is doubtfulthattheInternationalowedPipesa dutyof fair

representationin thegrievanceprocess.TheInternationalwasnot a signatoryto theCBA. See

TeamstersLocal Union No. 30 v. HelmsExpress,Thc., 591 F.2d211, 217 (3d Cir. 1979);Sinei’.

LocalNo. 992, Tnt ‘1 Bhd ofTeamsters,730 F.2d964 (4th Cir. 1984). In addition,the

Internationalhadnot assumeddie role ofbargainingunit representative,wasnot die

administratorof die CBA, andhadnot undertalcenPipes’srepresentationin thegrievanceprocess

However,theCourtrecognizesat leastoneappellatecourthasalso foundthat“die duty

offair representation[is] a flexible duty, varyingastheunion functionvaries,”andthus,“the

union owesits membersadutyof fair representationwhile servingin eachof its manyroles,”

includingaduty offair representationwhile servingasa memberof ajoint grievancecommittee.8

SeeThomasv. UPS,890F.2d909,922 (7thCir. 1989). Nevertheless,evenin Thomas,die

SevendiCircuit recognizedthatthe“nature oftheunion’s role in sifting ona [ioint grievance

8TheCourt is also awarethatdie International’sRule30(b)(6)representative,Kenneth
Wood, testifiedthatdie Internationalowedadutyof fair representationto Pipes. Wood’s
opinionon alegal conclusiondoesnot createa genuineissueofmaterialfactfor trial.
Nevertheless,for die reasonsdiscussed,infra, Pipescannotmeethis burdenevenif he wasowed
a dutyof fair representationby die International.
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committee]is essentiallydiat ofan arbitratoranddie unionfulfills its duty offair representation

by renderingafair andimpartial decisionon themerits.” Id. In diat regard,aunionmemberof

ajoint grievancecommitteecannot”relyuponpolitical, religious, racial,ethnic,personal,or

otherwiseimpermissiblefactorswhenruling uponagrievancepetition.” Id.; seealso Olseni’.

UnitedParcelSen’ice,892 F.2d 1290, 1297(7th Cir. 1990)(“[W]e haveheld thatfair

representationin die JUC contextis metby die fair andimpartial considerationof grievances

withoutregardto ‘political, religious,racial,etinic, personal,or otherwiseimpermissiblefactors.

.“) (citing Thomas,890 F.2dat922)).

TheCourtneednot determinetodaywhethertheInternationalowedPipesaduty offair

representationbecauseits appointeesservedon theSRAPGCand/ortheDeadlockPanel.9 Even

if Pipeswasowedadutyby die International,thereareno genuineissuesofmaterialfact for

trial. Pipeshasadmittedthathis grievancewasfiled, wastakenthroughthepropersteps,and

thathewassatisfiedwith die representationofLocal 568’sBusinessAgent,Beclcham,atthe local

andpanelhearings.Therewasno majority decisionreachedatdie SRAPUC,anddie case

advancedto theDeadlockPanel. Althoughbewasnotpresentatdie DeadlockPanel,he hadno

reasonto believethatBeckhamhadnotrepresentedhim well there,too. Therole ofthe

Internationalappointeeto die DeadlockPanel,Jeffries,wasnot to advocatefor Pipes,but to

render,alongwidi his UPS counterpart,aneutraldecision. Pipeshasproducedno evidencethat

Jeffriesorany oilier representativeof die Internationalactedarbitrarily,capriciously,or

9Likewise,theCourtneednot reachPipes’sargumentthatdie Internationaloweda duty
offair representationto him becausethe“TeamstersUnitedParcelServiceNationalNegotiating
Committee”participatedin tie negotiationof theCBA, wasasignatoryto theCBA, andwas
identified asan exclusivebargainingagent,alongwith Local568. [Doc. No. 81, p.11].
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discriminatorily. Jeffrieshasprovidedaffidavit testimonythathe votedto sustainthegrievance

andupholdPipes’stermination“solely on [his] independentvoluntaryjudgmentof themeritsof

die grievancebasedon thehearingevidenceandtheapplicablecontractlanguage.”[Doc. No. 34,

JeffriesAff., ¶8]. While Pipesis understandablydissatisfiedwith tie resultofdie grievance

processandthatbewasnot pennittedto proceedto arbitration,his personaldissadsfacdonis

insufficientto raiseagenuineissueofmaterialfactfor trial. Thus, theInternational’sMotion for

SummaryJudgmentonPipes’sSection301 claim is GRANTED, andtheclaim is DISMISSED

WITH PREJUDICE.

2. Pipes’sSection301 Claim againstUPS

Pipescannotestablishhis remainingSection301 claim againstUPSfor breachofdie

CBA without alsohavingestablishedthattheInternationalbreachedits dutyof fair

representation.Havingfoundno genuineissueof materialfactto supportPipes’sclaim against

theInternational,theCourtmust alsodismissdie Section301 claim againstUPS. UPS’s

Motionsfor SummaryJudgmentonPipes’sSection301 claim is also GRANTED, andthis claim

is DISMISSEDWITH PREJUDICE.

C. Workers’ CompensationRetaliation

Pipesalso assertedaworkers’ compensationretaliationclaim againstUPS under

LouisianaRevisedStatuteSection23:1361(B).

Section23:1361(B)provides:“No personshalldischargean employeefrom employment

becauseof said employeehavingassertedclaimsfor benefitsundertheprovisionsofdiis chapter

or underthe lawsofanystateortheUnitedStates.” In advancingaclaim for retaliatory

dischargeunderdie Workers’ CompensationStatute,theemployeebearsthe burdenofproving
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by apreponderanceofdie evidencediatbewasterminatedfor assertingaworkers’ compensation

claim. Lewisv. WillametteIndus.,Inc., 537 So. 2d 780 (La. App. 2d Cir. 1989). In a casewhere

“the employeroffersanotherjustification in connectionwidi firing aworkers’ compensation

claimant,dietrial courtmustascertaindie employer’struereasonor motivebasedon die facts

presented.An employercannotcircumventthe statuteby stretchingdie factsout of contextor

inventingan excusefor firing acompensationclaimant.” Id at 783.

“Timing of die dismissalaloneis insufficientto carrydie employee’sburdenofproof”

Woolseyi’. Delta Disposals,L.L.C., 40,339(La. App. 2 Cir. 10/26/05);914 So.2d618, 621

(citing King i& CareerTrainingSpecialists,Inc., 35,050(La. App. 2 Cir. 9/26/01);795 So.2d

1223, 1228). Radier,timing maybe someevidenceof retaliatorymotivewhenpresentedwith

additionalevidence.SeeKing, 795 So.2dat 1228. Evenso, “[e~mphoyeefaultmaybea

sufficient independentbasisfor terminationcoincidentwith theemployee’sfiling ofa

compensationclaim. Woolsey,914 So.2dat 622 (citing Myersv. OmniHotel, Inc., 94~2004(La.

App. 4 Cir, 4/13/95);654 So.2d771).

In this case,Pipes’sonly evidenceto supporthis claim ofworicers’ compensation

retaliationis timing. 1-le hasno otherdirector circumstantialevidenceto supporthis claim.

UPS,ondie otherhand,haspresentedevidencediat be wasterminatedfor havingaserious

accidentwhile drivingaUPSpackagecar. While Pipesmaydisagreewhetherthereasonfor his

terminationis adequateunderdie CBA’s language,he haspresentedno evidencethatdie reason

waspretextfor workers’ compensationretaliation. Accordingly,UPS’sMotion for Summary

Judgmenton this claim is also GRANTED.

P. Motion to Strike

Pipesalsomoveddie Courtto strikeportionsofthedeclarationof JenyGordanier.[Doc.
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No. 70]. To theextentthat Pipesobjecteddiat Gordanier’sstatementsin paragraph3 of his

declarationconstituted“legal conclusions,”die Courtdisagreesandfinds that Gordaniercould

properlytestify asto thefactualnatureofhis role on die DeadlockPanel. Pipes’sMotion to

Strilce is DENIED IN PART.

Theremainderof Pipes’smotion addressesGordanier’sinterpretationoftheCBA. Given

theCourt’s conclusionsin this matter,it hasnot consideredthesestatements,and,dius, die

remainingportionof Pipes’sMotion to Strike is DENIED AS MOOT.

In. CONCLUSION

Fortheforegoingreasons,DefendantInternational’sMotion for SummaryJudgment

[Doe.No. 34] andDefendantUPS’sMotion for SummaryJudgment[Doe.No. 37] are

GRANTED. Accordingly,Pipes’sclaimsagainstall DefendantsareDISIVIISSED WITH

PREJUDICE.

Pipes’sMotion to Strike[Doc. No. 70] is DENIED iN PART asto Gordanier’s

statementsregardinghis role on theDeadlockPanel. Theremainderofthemotion is DENIED

AS MOOT.

MO~OE,LOthS~A,this / ~ day of 2009.

ROBERT(~G.J.Ø4ES
UNITED STATESbISTRICTJUDGE
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